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Major corporate theories are fiction theory and real entity theory. The theories
were developed in Germany in the 19" century. The theories explain concept of corporate
personality. The fiction theory explains that personality of company is granted by state
and corporation’s scope of business is also allowed by the state. Consequently,
incorporation shall be permitted by state and corporation’s scope of business is limited by
state. While the real entity describes that legal entity of company created by its members,
it actually exists and company is capable to hold, without limitation of scope of business,
commercial or non-commercial activities. The concept of this real entity theory refuses
concept of Ultra Vires Doctrine. Today, most countries, including Germany, UK, US,
Singapore adopt the real entity theory. Incorporation under the law of those countries can
be without objects. Presently, the Ultra Vires Rule becomes a tool for preventing
corporations from holding unlawful objects. In Thailand, the Civil and Commercial Code
and the Public Company Limited Act B.E. 2535 (1992) limit ability of companies due to

the laws do not allow a corporation to become an incorporator and it cannot act beyond
its objects. Although the Civil and Commercial Code section 1023/1 says that company
cannot under section 1023 to resist with the right of third person by purport company or
director no power to perform; however, section 1167 states that the relations between the
directors, the company and third party are governed by the law of agency. This section
shows that the fiction theory still exists in Thai corporation laws while the real entity
theory adopted by other countries. To develop Thai corporation laws to meet the change
of business organizations in the world, the writer recommends that Thailand should
revise the company laws to adopt the real entity theory rather than follows the fiction

theory.
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1Janet Dine, Company Law (China: Law Press, 2001), p. 1.
2L.C.B. Gower, Principles of Modern Company Law (London: Sweet & Maxwell, 1992), p. 7.
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*Nicholas H.D. Foster, “Company Law Theory in Comparative: England and France,” The

American Journal of Comparative Law 4 (Autumn, 2000): 273 — 276.
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9David Million, “Theories of the Corporation,” Duke Law Journal (1990): 201, 202 — 203, 235.

LWHEINIW WIRA unaana



Assumption University Law Journal

4 agun 1 unT1an - dgwiun 2556 | 28

& a A a o ' . = A a a
AN IufAynaa I uTENHIUNYRUIBURITY (public law) TaiTanlosAunnL]
o @ Ly " 10
muﬂﬂg%mﬂmmﬁaa (Positive Law School)
. VYoo a dd“ll ‘un:l % a g; o Id (% > €A
savigny glitufiangujildiuduanufalasasdnimanududizaminggulu
U3un1 “landenzlsfodnuesiuiase (real owner) lunIwdaunanit? dnnguisuin
AN gnanIdInauaslywiainaniuandinwaan’tl ud Savigny lalidiaandn
niwdaunanuanuiyaaasuuddlianuiyaaasisuan uazniwdaunuaniduvasuien
UL vasRLduveILIEN (;jﬁwﬁijﬁﬁ’m‘fwaﬂuﬁﬁ Savigny #1aznaneil
v v a e v 1 a e [l = o ai Y A . 1A e [
AfaRuLTEm) nldagdhuidnlisunniinadiueiuiais (real will) wdvTdnaanndu
[y o &a & all a . %) o [
Wamnmindauldlugunduyanssund nomjaes Savigny lasumaseniuludsaeaun
AIUATIIIM NN B Randuaa33ei 20 wazunngnansluszuungwany common law
1Y o o ask ad a a o 12
lavonsulvnguindunguaaduvasszuungrunauailna-oLasn
[ aa { a
(2) nasfjanudniGuaaaiiuna3s (Real Entity Theory)
a | aa dl Y A A d' v dll dll 1 a I aaAa
no#anuduiidyaaanuiatimieniinluseduimaujanuduiifyaas
533G (Natural entity theory) wIangufaisiznianguiyanaiuiazs (Organic theory
wio Real entity theory) Wamunnngumaduiidyanalasnisiungusesunaa
(Theory of group legal personality) U84 Gierke naujiaiursanuiuyanavesiifynaa
1 a J o 1 1 o v a I aAa & aa
11 mufaluuszdrstagrasnimangulasyaaarildifaduiiduaas anuduiidyeas
maau‘%ﬁwﬁagmﬁauﬂgﬂma (pre-legal %38 extra-legal) ﬂg'ﬁmﬂmmﬂuga%”mﬁaqﬂﬂamao

Aa o '

u3En wingnaneldvaniuliuismduiidyaaaauanuduaiarimu nanlddmne]

]
aa a =

AAuAAaDTITNTIAUDY Gierke (ungujfifianuiindadunguyansauud iwnenguji

o

v A | aa Y L v Lo 3 a . 13
ldaTunsanuduiiduanasvessium luluneasanudhuivenadulungsjaas Savigny

3. ngejanuiuyanazasuisniwngransuienvesaeyszne
wqwﬁmﬁmﬂuqﬂﬂaﬁ'LLﬁﬂ%amadu%ﬁ'ﬂﬁﬁﬂ%wa@iaszuungﬁmﬂu%ﬁmaa
oI 13t wazsnquvieliatnels uonfansonesil
1. ANBNAADITUUNYUNILUITENVDILLDINH
IﬂU“?‘iLmemﬁ@mmLﬂuqﬂﬂa*ﬁ'LLﬁa%amaau‘%ﬁ'wﬁﬁ%ﬁ@sLuwasi’fu INE

=
i
NTWAANYRNILLIENVDILDTNUNIAILANDUNAIAAITIBN 19 NOBHRTNAUNNY B

"“Mark H. Hager, “Bodies Politics: The Progressive of Organizational “Real Entity” Theory,” U.
PITT. Review, 50 (1989): 575, 583 — 585 11 Ron Harris: 1425.

"Arthur Machen, Ibid., 1 - 2.

“Ibid.

"Ron Harris, Ibid.: 1427 — 1435,

LWHEINIW WIRA unaana



Assumption University Law Journal

4 agun 1 unT1an - dgwien 2556 | 29

nnailad (Political theory) 183 Gierke lastnldnssiuayuainmlunsnudalu
MINaAIIRNINYDI 1T (Trade union) UAZLEINTWILNITINNGNIAAINTIANTL B
muldnaniain1wlunITungy (Freedom of association) ﬁfﬂﬂ%'mp;jﬁﬁlﬁuammmLﬁmf']
1 a J a 1 o v a
nITunguraiyaaaiiaiulassiumd waznazainisvinnguildifaduyaaausn
dannnEiduaundn (separate entity from its members) naujivilfiiauuianudadn
vismduyaaaausssurdnioiduyaaaniuiais floiinnnislidiunalansy
auuwIANNAeUaINgEinTlidualassy (grant theory) wad Savigny fDanwingu
a . v v Vo o 14 a a
anuduyananusTINmdved Gierke lamengujmslidwnalasiy andninaves
. o v a a 1 1 Aa v s g: .}’ 1o [
N9 Gerke  ldAauwanudalwasdenrinusEnaansndaasinlaslisine
o & & [ & Al @ ] &
randszavaniniduwliagdszsidnraualangwuiy (any lawful purposes) [ ERISI
o [ 3 dl' o A [l o a @ &R | aAa 1
Tandszasdiiausaniilivia liusemiils vidnveseniuiniuiidyanausnedranin
A v A v a Qs a o o U a o a v 6 a dl
nngiaduuazgieduianuiviadine widuismdlddiagdzasdlsznauianin
° 15 ' o o v a o I @
wg9vily . Uszuaangnunsunstgasiwinnwalduiendaoiuziiunadn (merchant)
susndszneufansigeudisngnanolaglifing asuu nsvaaiuTemislidndudes
syiandzasd danmginannisriuiuueudunazasuisn (Uitra Vires Doctrine) 34l
' A o o 16 ' { a a a
adluszuungranuuTEnzasseniu . lutineulasaaissni 20 BNTwavaIuuIANGe
= | dl Y Aa A v ] 1 GV 1 g; et ] 0‘/ g: dy
naedanuduyaaanuiasellldegudlusenimriadu - daudvseldmininmenug
s 1 dl ~ U 1 g £ A 1 dl v
dadniauldadnidauds da lugrnasanisisn 20 dezmeauglsdldaanngnany
ﬂi:mﬂwﬂqi‘iﬂﬂ 1972 (The European Communities Act 1972) lasu1as 9 (1) Uwgadn
mimz'ﬁﬂ@mjl,muﬁaqﬂﬂamaau'%ﬁ'wéfaa;dnﬁuu%ﬁ'wuﬁ’hmim:ﬁwﬁua;Jiuamlau

' °

Taguirmdueasnitm wer (2)  Tgad nsdiedwnesdunuiifyaaazesuidnlag

o

a o v

ﬂg%?ﬂﬂl‘ﬁ%ﬁli(ﬂUgLLYI%TBGﬂG@Tﬂ? VLSJNNaEﬂW%Hﬂﬂaﬂ’]U%E]ﬂ LLﬁJ’j’]Hﬂﬂaﬂ’lﬂuaﬂ‘ﬂiﬁﬂ

v

6 Ao & v 17
TanUszasdvassSEnuuus

noedanuduyananuiaFellldin Tyl auuTsmivianu wddeinldldiy
Asdududin asazinldainlull 2002 aa Federal Civil Court of Justice vadLtaviule

I

dafuiiaiudIuNIWI AT (commercial partnership) Lufidyaaaludaias (commercial

“Ibid. 1430 — 1436,

"Mads Andenas and Frank Wooldridge, EUROPEAN COMPARATIVE COMPANY LAW (London:
Cambridge University Press, 2009), p. 116.

16B(—:Are’[ka Katinka, “Concept of Single Member Companies in the Light to the EU Harmonization,”
(Master of Laws Degree, Central European University, 2010), p. 12.

17Stephen Griffin, “The Rise and Fall of Ultra Vires Rule in Corporation Law,” Mounthbatten

Journal of Legal Studies —Southampton Solent University, 2 (June, 1998): 17 — 20.

LWHEINIW WIRA unaana



Assumption University Law Journal

4 agun 1 unT1an - dgwien 2556 | 30

. . . & ! v v 1 1
partnership has its own legal personality) Tanue9n mmummﬂuqﬂﬂamdmm}ﬂﬂ

v & v o A ad = a Y A6 v @ Xaa ay Y
NI UABEIW ﬂ’]WW’]ﬂE’]Ta\‘]ﬂ']asl,%ﬂ@ul,ﬂuwa@@]E]L'ﬂq'ﬁuluudqﬂ’]qLﬁ]’]%u“ﬁ'ﬂﬁwaﬂlﬁ'ﬁqﬁ

q

2

v 1

a Y A I 1 et v é 1A g: v yQ/ Y vV S v 1
%%ﬂ’]%ﬂ’]dW’]m%iﬂ%iUN@Lﬂ%ﬁ’)%@]’)vl,@ mtmm&mmmﬁﬁ@awxlaa;dl,ﬂuﬁumu BRCWIN

I

v

& v ' 1A g 6a Co o v v & A a o A '
NL?JWV;%ET'J%VLEJMVI‘JWHQHI%LUa‘iﬂ\l%ﬂ"ﬂzﬂ"llﬂL"ﬂﬁﬂ%Lﬁﬂ‘ﬂﬁﬂ UNNHRNIYLEBINUNDIN

2

oA

dfnnsvesalul 2002 ddasuudamannsanuivAaesisiudiuiidaguedidu
& [y Y ' Aaa 18 o A o
wazidumstusaslinimmunguuasenaiizgniniidyans - andAnInsvaImMaLEaITY
ddgl o v & dj U 7=\ Qo = [ aAa ~
luadiildidulsznimmieit enalduduuazivsasanuduiifyaaalassssumives
d' 04 Aa a g d' Y Aa .
AnzyAnanuAnlnaufImMImangsanuiduenanuiateves Gierke
2. ANEWAABITUUNYRNILUITENDIN M
1 A =3 A o & a o [ = 1 &
Tuserinemadssui 17 9 aa37en 18 MmItaadusunludingulifiainiu
LEINW LNTIZIAIINIIRAILTEN G a9 ldTUNIzUIN T IUANG BI89NaNT AanIf laTy
auganIgduianynia 1w MIsganass NINsznitalszing daziune suians
v3unawme lngluaadsseh 17 saulwgiiuuesiguns 1w v3En8ad aulde (the East India
Company) F#A1TWAILsEINABINEG W (Bank of England) uiindaunluaalssui 19 89ngw
ldanngrineuismeanldisduudy uduanudaanuduiiGyanavasuienags laldsy
anwuanlanninngunansanniin nift Semguaiodszm dszmausninnziouniniile
a a { o ‘é 1 I a A . . .
ﬂiﬁﬂg’sa’mnﬁ]ﬁLLmdmvaiﬁmvl&lﬁgﬂuzLﬂuu@qﬂﬂa (unincorporated business enterprises)
agIIUIUNIN UszmINaasnnutiulavadusEnumss Usensiauiiauuwianudaisad
wIinwlunmidaasfidyens diznsnadiuwianufaiiesnnuiviadnavesuisniean
o o 19 Ao S A a a A Ao o ' ' o v
e manidinguiatangejuanssundniangugizlidunetinaiiaiadunald
uiEn liaunianszinnsueniaguszasdnldiuayy1anig (charter) uddngdtiaiuaziing
\wanduiliuisninisueniaglszasd Alianausanaldauysafvesmansziuen
o A o 220 a [ ° ° .
vauiandizasdvasuisnld  uwiaufevesnannisviiuensaudiuia (Ultra Vires
Doctrine)  HfaRulifdwnainiagdizaidrassivh Jagdszasdvasisnigiinu

Lflu;:ﬂﬁ ANUWIANNAAAINAM IV R T LUIANUAINITIINAANUENNNTNVILTEN I8N
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German Law Journal, 06 (2006): 1407 — 1408.
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20David Millon, “THEORIES OF THE CORPORATION,” Duke Law Journal, Vol. 1990: 201: 209.
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21S’[ephen Griffin, “The rise and fall of the Ultra Vires Rule in corporate law,” Modern Journal of

Legal Studies, Southampton Solent University, 2 (June, 1988): 6 — 9.
*Ron Harris, Ibid.: 1463 — 1465.

“\Walter Woon, Company Law (Singapore: Longman Singapore Publishers, 1988) p. 75.
* Janet Dine, Company Law (China: Law Press, 2001), pp. 46 — 47.
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“Ibid.

26Low Kee Yang, “CHANGES IN SINGAPORE COMPANY LAW.” At hitp://www.accaglobal.com
(last visited 18 January 2013).

*’Ron Harris, ibid.: 1467 — 1468.
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“Ibid. : 1468.

“Ibid. : 1470 -1471.

30WiIIiam W. Bratton, Berle and Means Reconsidered at the Century’s Turn, Journal of
Corporation Law, 32 (2001): 737, 743.

*"Ron Harris, Ibid.: 1473.
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2K ent Greenfield, “Ultra Vires As Stakeholder Analysis of Corporate lllegality (with Notes on How

Corporate Law Could Reinforce International Law Norms),” Social Science Research Network; at

http://www.papers.ssrm.com (last visited 27 january 2013).
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Walter Woon, Ibid.
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