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ABSTRACT

Arbitration is an alternative disputes resolution arising from the voluntary of the
parties which the parties agreed by the contract. The parties are expected that the

arbitrator shall be impartial and independence. In particular, the arbitrator is a person
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who has gained the confidence of the parties in procedure and making an award. The
great measure for the parties to have a feeling that they have been made of fairness
from the arbitral tribunal and to examine the arbitral tribunal is, disclosure in impartiality
and independence of arbitrator. However, the Arbitration Act of B.E 2545 and the rules
of arbitration institution are not only inadequacy but also vagueness. This article aims to
study on such problems for the benefits of the academic and practicable guidelines in
arbitration.

The study reveals that the laws, the rules and the code of ethics on disclosure in
impartiality and independence of the arbitrator in foreign countries, have set clearly
guidelines for the disclosure of arbitrator. Due to that process, the arbitration procedure
shall be proceeded with justice and fairness, the person appointed as the arbitrator shall
know details or guidelines for disclosing the circumstances that likely to give rise to
justifiable doubts as to his impartiality or independence to the parties, arbitral tribunal or
arbitration institution.

Therefore, the suggestion from this thesis is to amend the Arbitration Act of B.E
2545, by scoping of the disclosure in impartiality and independence of the arbitrator for
clarifying: relationship in business, professional, financial and family, including any
concerning persons which the arbitrator shall inform such facts for the opportunity to
challenge or examine the arbitrator. In addition, the arbitrator has a duty to find the facts
about the relationship or conflict of interests as well. Moreover, the author suggests that
the Courts of Justice and the Administrative Court should adopt guidelines on conflict of
interest of international arbitration, the International Bar Association or IBA for trial and

making decision relating to the disclosure in impartiality and independence of arbitrator’s case.
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* United Nations Commission on International Trade Law, UNCITRAL Model

Law on International Commercial Arbitration 1985 with amendments as adopted in 2006,
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ICC Rules, Article 11 (1);
“Every arbitrator must be and remain impartial and independent of the parties
involved in the arbitration”.
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21 IBA Ethics for International Arbitrators

(1) Fundamental Rule

Arbitrator shall proceed diligently and efficiently to provide the parties
with a just and effective resolution of their disputes, and be and shall remain
free from bias.

Element of Bias;

The criteria for assessing questions relating to bias are impartiality and
independence...”
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* 4a 15.
% Section 12, Disclosure by arbitrator;
“(a) Before accepting appointment, an individual who is requested to serve as
an arbitrator, after making a reasonable inquiry, shall disclose to all parties to the
agreement to arbitrate and arbitration proceeding and to any other arbitrators any known
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facts that a reasonable person would consider likely to affect the impartiality of the
arbitrator in the arbitration proceeding, including:

(1) a financial or personal interest in the outcome of the arbitration
proceeding; and

(2) an existing or past relationship with any of the parties to the agreement
to arbitrate or the arbitration proceeding, their counsel or representatives, a witness, or
another arbitrators.

(b) An arbitrator has a continuing obligation to disclose to all parties to the
agreement to arbitrate and arbitration proceeding and to any other arbitrators any facts
that the arbitrator learns after accepting appointment which a reasonable person would
consider likely to affect the impartiality of the arbitrator.

(c) If an arbitrator discloses a fact required by subsection (a) or (b) to be
disclosed and a party timely objects to the appointment or continued service of the
arbitrator based upon the fact disclosed, the objection may be a ground under Section
23 (a) (2) for vacating an award made by the arbitrator.

(d) If the arbitrator did not disclose a fact as required by subsection (a) or (b),
upon timely objection by a party, the court under Section 23(a)(2) may vacate an award.

(e) An arbitrator appointed as a neutral arbitrator who does not disclose a
known, direct, and material interest in the outcome of the arbitration proceeding or a
known, existing, and substantial relationship with a party is presumed to act with evident
partiality under Section 23 (a) (2).

(f) If the parties to an arbitration proceeding agree to the procedures of an
arbitration organization or any other procedures for challenges to arbitrators before an
award is made, substantial compliance with those procedures is a condition precedent to

”

a [motion] to vacate an award on that ground under Section 23 (a) (2).
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¥ IBA Guidelines on Conflicts of Interest in International Arbitration : 3(a)

% Margaret L. Moses, The Principle and Practice of International Commercial

Arbitration (New York: Cambridge University, 2008), p. 132.
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* IBA Guidelines on Conflicts of Interest in International Arbitration, Practical
Application of General Standards: Non-Waivable Red List.

0 IBA Guidelines on Conflicts of Interest in International Arbitration, Practical
Application of General Standards: Waivable Red List.

o Margaret L. Moses, op. cit., p. 133.
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rise to justifiable doubts as to his impartiality or independence. An arbitrator, from the
time of his appointment and throughout the arbitral proceedings, shall without delay
disclose any such circumstances to the parties unless they have already been informed
of them by him”.

° Michael Hwang, “Claims against arbitrators for breach of ethical duties,”

Contemporary issues in international arbitration and mediation (2007): 237.
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