UNHALD

d' A 9 [ [ [ =N J d! [ o dd? 1
Welvedyaneyn lngaims luduyauagnsaifheladeviandurimayugema

U

A Y1 A v o Y A 1 o Y Y v Y 1
ngrineadsisesnelignsdisniedunsatisaulitheusni iiaudeanasdesnauidng

nszuIUMIoyan Ianaimsiesyfudenindenou
{ @ < v v W 1 1 o 1
Uszimaniinguuieatednuaionys lanendndenain MledradFauds sulszimalne
Uszmasengy Uszmadiuea dauludszmanldszuungruie  Common Law 14
o &Y 1 o a A a Jd 1w 1 Aay Y 9 o =
NUIEAWANHUONYT IFUTHIFONTN ¥30 Yszinadan 115 gdyacheni laiduding
dgl 1 A A A o ¥ Y Ao o Y . . . . A o
Yugmalansezaumiosvelimantiuad1uinlioon Anti-suit Injunction 1WNOIZIUMI
a A Y o = 1 a A 1 9 a g
nasanlumaiold llvimseyanTagainsidenou TasliSeuluiezdosaunsaigeiin

A o ~Aq Y Y ' ' ~ Y a A v Y a g 9
Nﬁﬂ]uﬂtj']f]léﬂ]u'ﬂﬂﬂa']ﬂ'ﬁ‘V]ﬂlslfulﬂﬁzﬁ'l'mﬂﬂﬁmllazﬂ]ﬂWW’]‘ﬂlﬂﬂfJﬂu VDNNWINUUABDIFTUITD

N

o Yy A Aa a J o o
z3u1ddremsonan Tagains ReululuFgimaasdmsuanamglsy 1aq
' a va A dy dd? "o u’j a A
muuuaﬂgummﬂﬁzgﬂﬂ“lmclmimu NUYUBYNUAIMNANAIMININUIHITUITONN

9 9
@ 1 @ [ @ @ a d 1 [
aamsnuilszmaaie nedl Taedessnuiusnsdl lu eydaynangetiteesanndieniseousy

9
nazeAUAINAMTIIAYEIE YR TARa1Ns A.A. 1958 U9 2(3) Taansinsa

oag uiln 163 AULJ Vol.I: No. 1



ABSTRACT

In the case where there is arbitration clause or arbitration contract between disputing
parties but one of them disregards arbitration and brings the case to the court, there should be
certain legal mechanism to put they back on ADR track; i.e. arbitration. This provision empowers
the court to stay the proceeding and let the disputing parties resolve their dispute by arbitration
first. The jurisdictions with written arbitration law or statute on arbitration are, for instance,
Thailand, England, and French.

In the jurisdictions where there is no written arbitration law, e.g. the United States and
Singapore, the party which does not initially start court proceeding can file the motion to the
jurisdictional court to demand for “Anti-suit Injunction” in order to stay the court proceeding and
let the parties put an end to their dispute by arbitration beforehand, provided that the party which
file such motion has to prove a)existence and validity of arbitration clause or contract b)identical
concerning parties and dispute and c) arbitrability.

For Thailand, state practice depends on international administrative or judicial agreement
with specific country, together with the obligation under Article II(3) of the New York

Convention on Recognition and Enforcement of Arbitral Awards 1958.
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“(1) A party to an arbitration agreement against whom legal proceedings are brought
(whether by way of claim or counterclaim) in respect of a matter which under the agreement is to
be referred to arbitration may (upon notice to the other parties to the proceedings) apply to the
court in which the proceedings have been brought to stay the proceedings so far as they concern
that matter.

(2) An application may be made notwithstanding that the matter is to be referred to
arbitration only after the exhaustion of other dispute resolution procedures.

(3) An application may not be made by a person before taking the appropriate
procedural step (if any) to acknowledge the legal proceedings against him or after he has taken
any step in those proceedings to answer the substantive claim.

(4) On an application under this section the court shall grant a stay unless satisfied that
the arbitration agreement is null and void, inoperative, or incapable of being performed.

(5) If the court refuses to stay the legal proceedings, any provision that an award is a
condition precedent to the bringing of legal proceedings in respect of any matter is of no effect in

relation to those proceedings.”
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* French Code of Civil Procedure Article 1458.
“When a dispute submitted to an arbitral tribunal by virtue of an arbitration agreement
is brought before a national court, such court shall decline jurisdiction.
If the arbitral tribunal has not yet been seized of the matter, the court shall also decline
jurisdiction unless the arbitration agreement is manifestly void.
In neither case may the court decline jurisdiction on its own motion.”
! Quaak v Klynveld Peat Marvick Goerdeler Bedrijfsrevisoren 361 F.3d 11 (1" Cir. 2004)

and Kaepa Inc v Achilles Corp 76 F.3d 624 at 626 (5" Cir 1996).
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Pennsylvania Law Review (1998): 409; and Haig Najarian, “NOTE: GRANTING COMITY ITS

DUE: A PROPOSAL TO REVIVE THE COMITY-BASED APPROACH TO

TRANSNATIONAL ANTISUIT INJUNCTIONS,” 68 St. John's Law Review (1994): 961.
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o Supreme Court Act 1981 Section 37 Powers of High Court with respect to injunctions
and receivers

“(1)The High Court may by order (whether interlocutory or final) grant an injunction or

appoint a receiver in all cases in which it appears to the court to be just and convenient to do so.

(3)The power of the High Court under subsection (1) to grant an interlocutory injunction
restraining a party to any proceedings from removing from the jurisdiction of the High Court, or
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* Council Regulation (EC) No 44/2001 of 22 December 2000 on Jurisdiction and the
Recognition and Enforcement of Judgments in Civil and Commercial Matters. (Official Journal L
012, 16/01/2001) Article 1 SCOPE

“1. This Regulation shall apply in civil and commercial matters whatever the nature of
the court or tribunal. It shall not extend, in particular, to revenue, customs or administrative matters.
2. The Regulation shall not apply to:
(a) the status or legal capacity of natural persons, rights in property arising out of a
matrimonial relationship, wills and succession;
(b) bankruptcy, proceedings relating to the winding-up of insolvent companies or
other legal persons, judicial arrangements, compositions and analogous proceedings;
(¢) social security;
(d) arbitration.
3. In this Regulation, the term "Member State" shall mean Member States with the
exception of Denmark.”
*' West Tankers v RAS Riunione Advriatica di Sicurta SpA [2005] EWHC 454 (Comm);

[2007] UKHL 4; Allianz SpA v West Tankers Inc. [2009] EUECJ C-185/07.
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2 Opinions of the Lords of Appeal for Judgement in the Cause West Tankers Inc
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*Martin George, “The AG Opinion in West Tankers,” at http:/conflictoflaws.

net/2008/the-ag-opinion-in-west-tankers/, (last visited January 30, 2010).

* Ibid.
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http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2009:082:0004: 0004

EN:PDF; http://curia.europa.eu/jcms/jcms/Jol_6308/, (last visited January 30, 2010).

*Council Regulation (EC) No 44/2001 recital (Whereas) (8) and (15)
*CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN

ARBITRAL AWARDS Article I1

“3. The court of a Contracting State, when seized of an action in a matter in respect of
which the parties have made an agreement within the meaning of this article, at the request of one
of the parties, refer the parties to arbitration, unless it finds that the said agreement is null and

void, inoperative or incapable of being performed.”
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