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Abstract

Cause of divorce under Section 1516 in the Civil and Commercial Code has
been stipulated in 10 subsections. The spouse may not generally claim other causes
of divorce except these 10 subsections. According to the Civil Code of Taiwan and
Japan stated that either husband or wife may apply to the Court for a divorce upon
any causes leading to the difficulty in the maintenance of the marriage. The Tokyo High
Court recently ruled that a husband who separated from his wife and lived with
another woman for six years can file for divorce. In addition, Thailand’s causes of
divorce under Section 1516 (7) stipulates that a husband or wife may file for divorce
on the causes that the others is insane to endure existence of marriage for more than
three years. Being forced with a strict time may be unreasonable to another.

Therefore, limiting cause and time for filing the divorce under Section 1516 may
lead to the disastrous result. The author therefore proposes to amend the time to file
for divorce in the Civil and Commercial Code, Section 1516 (7) and enhance cause of
divorce on any other important reasons making it difficult to continue the marriage.

Keywords: Marriage, Spouse, Cause of Divorce, Filing for Divorce
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> The Republic of China (Taiwan) Civil Code Article 1052
Where either the husband or the wife meets one of the following conditions,

the other party may petition the court for a juridical decree of divorce:
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(6) dleaiivansonanuigndndienils
(1) Where he or she has committed bigamy;
(2) Where he or she has consensual sexual intercourse with another person;
(3) Where he or she abuses the other party as to render common living
intolerable;

(4) Where he or she abuses the lineal relative of the other party, or his or her
lineal relative abuses the other party as to render common living intolerable;

(5) Where the other party has deserted him or her in bad faith and such
desertion still continues;

(6) Where he or she is intent on murdering the other party;

(7) Where he or she has a loathsome disease which is incurable;

(8) Where he or she has a serious mental disease which is incurable;

(9) Where it has been uncertain for over three years whether he or she is
alive or dead; or

(10) Where he or she has been sentenced to more than six months
imprisonment for an intentional crime.

Either the husband or the wife may petition for a juridical decree of divorce
upon the occurrence of any gross event other than that set forth in the preceding
paragraph that renders it difficult to maintain the marriage, except if either the husband
or the wife is responsible for the event, only the other party may petition for the

divorce.
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6 Channel NewsAsia (CNA), “Constitutional Court to hear argument on divorce”

https://www.taipeitimes.com/News/taiwan/archives/2022/11/14/2003788882, last visited

8 December 2022.
" Japan Civil Code Article 770 (1) Only in the cases stated in the following items
may either husband or wife file a suit for divorce:
() if a spouse has committed an act of unchastity;

(i) if abandoned by a spouse in bad faith;
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(iii) if it is not clear whether a spouse is dead or alive for not less than three
years;

(iv) if a spouse is suffering from severe mental illness and there is no prospect
of recovery; or

(v) if there is any other grave cause making it difficult to continue the
marriage.

8 Junidy Aurlyad, wangnsizasouATIANI 1 AnyIUSsUgUNg e
AeUssne (LAMansumUuNnaIUIYINYMUNLENYY, UNINYIFUFTIUAENAS, 2559) 11
99-101.

? Hanrei —Jiho, “Case Petition for Divorce by the Spouse at Fault in a Marital
Breakdown After Approximately Six Years of Separation” Law Review No.1801 (2022):
80.
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