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Abstract

The theory of state duty to protect fundamental rights derives from interpretations
by the German Constitutional Court that fundamental rights possess objective viewpoints
connected to the order of values, requiring fundamental rights to be enforced as much as
possible in law and the everyday world. Assigning the state to act as protection for such
cases is not a matter specified in each section of the constitution. Instead, it is a duty
arising from objectively viewed fundamental human rights provisions. The duty of the state
to protect fundamental rights calls upon the state, especially the legislature, to enact laws
protecting fundamental rights from dangers not caused by the state, including natural
disasters, terrorism, and problems arising from the private sector. Difficulties often arise
when de facto cases occur in which by exercising its own rights, one private sector
fundamentally affects the rights of others. The issue is that all private sectors should be
collectively protected under the constitution. Researchers have termed this situation a
collision of fundamental rights. In such cases, the legislature is responsible for enacting
laws to protect rights of all private parties. Seen in terms of a model of weighing interests,
fundamental rights are weighed to ascertain which particular case provides increased
protection, while not nullifying fundamental rights enforceability for less weighty cases. By
comparison, the Constitution of the Kingdom of Thailand B.E. 2560 (2017) stipulated

specific categories of state duties and required the state to perform different tasks, but a
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section-by- section consideration of its provisions reveals an apparent lack of individual
fundamental rights protection. In addition, functions set forth comprise fundamental state
tasks and demands on state resources. Therefore, state duties under the Thai constitution
differ from the theory of state duties to protect fundamental rights.

Keywords: Fundamental rights, State duties, Protection duties, Protection of

fundamental rights.

Assumption University Law Journal 3 115AITUAMIFNT UN1INE 1AL TFTUTEY
Vol. 12 No. 2 (July - December 2021) 7 12 @il 2 (n3ngrms - Su1AN 2564)



1. UM

v oy
A A A

AnudlalaeniluiiefuanSTunugUvs0anEnesEeTIHLLY Ao ANLFUTUSTENIN

e

SyiuUsesrvuludnuagnaanuenagnsdnsaunsaisoniadnsgmiunseinnis vienseih
(% A g | a = % a [ | wa. .a 9 . .
nsludnuagidunsdsasunieatvayulagazioniuil “G@nslunisnguune” (Subjective
. A a ada b4 1 @ a = I a ng dy = a 14
right) WSednsSisanioswesyara agalsia lumadvinisinisauedndnstunugIuiiyuuednau
wilasend “nunaitumianguung” (Objective Norm) Tneyuueainuiililafiatsaniadion
yosunUnyelAniluatednualdnusingy widudunsduninguaiuiasweinissusesdnddu
nugudenand nsamziofialymdeldudufernuansiuiugiu yuueminidefeniny
° i ¥ I ) v = o § v M v
werenlunismameunalsieadulaelivanivnpasessu Juilinguinasilunmanguuneglyls

Unnghusgossuuglnenss wiasdunandnainnsldnisfienuvesmaigsssuyyiues

o Ly

TuusewAlwesul Aasssssuuaniusinasamannsiud 9 3nasldnsinurane

%9 Y

o/ '
v Y a

wann1saaeudwilslutuffe “udnuinfvessglunisAuasesdndduiugiu” Inewdnnis

(% [
=

fana1dun15818na TR uYeIA NS TuN us 1 ulUFianuFunus seni 1o nsud adul wdu

<9
(%

ANUNIMTNREHNNIUNNTNINESEsTTIYEY tneninivessTlunisiiauAuasesdnsuy

& ' & a o v Y o & a A
Augrulilausinglunguuneiugiud muuelidunidifvessglasnse umdunsdivaia

1%
1 CY v Y

Y v Qag./jdgl" Iy vy yva A Y a a A Y oAy v
Sgossuuglafnnudnstuiiuguinsslilaliismihdeasnadnivinuy mnddedintnl

' '
aa o va a ¥ A

ANUANATRIAIY vannIsRenailaliunsemin kil e dady QRN demsngruiesie

T o

ALATEIUARAIINATUATIEAN 9 NaziiaduiuaNETuNugU Inglaniznsazidaniunainensy
mufiu fhelifvygRasseslszaudsvlovivesenvunniiemelalidnituiiugiuveshelagn
anenselddsdulilalaeduds Janulddn nsiiunadeduliun ansTunugiudenaniivili

ANSTUNUSIULFSTUAMUANATDIUINTUNINAL

EX] 9

¥ b ¥
= [

2. dapnuAniugungdiuntiinvasizlunisAunsasdnsvunugiu

2.1 YaNa15uUNUSLASNEINUENTVIUNUFIUY

&9

Assumption University Law Journal 4 115AITUAMIFNT UN1INE 1AL TFTUTEY
Vol. 12 No. 2 (July - December 2021) 7 12 @il 2 (n3ngrms - Su1AN 2564)



(% [
a

AnsUuiugIu n3ednin193gsssuyn (Fundamental right/ Constitutional right)
e avsuavasnmignUnaAliluigsssuyey! Felaevaluuds anstuiugrundudunaves
Yawnyaralunistesiunuainnsaisasdlinlaesy warlawnyaraiduinsdnsozlasunis

1%
1 N a

UsenuinanseaanandianuiuasdueninasnauaiunsaNazlasunisvanuls 2 Aeanuasus

o 1
(9 I

dvSvunuguidanuuanaanuniyafnguunenil nanfe dnstuiugiulaniusidu

a

= d'

ngvsngasgaluszuunguuneg undyejaanivunugiuidnisiddesmnaauase uazdediUaym

= v o A 'y} | & o = = a aa P ' 3 @ & A o~ <
W99 USesInaNnATnazsdulseun1anisilasninisanideensnaunn® aeiu Weadiussau
Tgmideaiuandduiiugiu nmsiesenddesaiiaduismsnisiagmvunaitymegi
Juszuunaslivanasossu
a =] A Q:JI dy [<3 ] a & 3 '3
Tumadginisinisiauadndnstuiugiuduussingiunianguuneiduniangun o

[ P voq 1 A (Y a ay & A L
LLawaﬂmﬂuLaa’lma’mu NAaNIAD Uﬁi'ﬂ@iqu‘mqﬂﬂﬁﬂﬂqBsﬂaﬂaﬂﬁﬂuwu‘ﬁqumL‘UUﬂaLﬂmsyl A

unlayelAniusesdns dedrinnsleans wazReulunisdndndns densldussvingiulssinnilaz

<

Qd‘a ¥ ¥

Dudnwaznisfianunudisnes lnenisuiudeaaseigiudandiiudengmunewazivuana
mengusne Isviliussvingundungunamiflan mdsdufiuduounazfnein @auussingIun
nguranevesdnsutug L dundnnistu fie ddWsgsssuuglirnuduasedleaegdddiiianatadu

aa a a Ql' & Y & a v v ) 1 ° aal
niivszansnmunniigavianiddeniaasiuazdonguune nsldussingiulseaniiasinlae3snis

! Robert Alexy, “The dual nature of law,” HeinOnline, Retrieved on 12 March 2019,
https://heinonline-org.ezproxy.tulibs.net/HOL/Page?public=true&handle=hein.journals/lwukrn

2011&div=108start_page=39&collection=journals&set as cursor=0&men_tab=srchresults.

2 950901 MATHY, AdoudniieSTuasaNNNMINENNYL, fianindedi 2, (NFUNNUMIUAS:
1ATINITATILAELONETUTENDUNTEDU AMTURAIEAT UWIINYIRUTIIUAENT, 2557), UL
226.

* Mattias Kumm, “ Constitutional rights as principle: On the structure and domain

)

of constitutional justice. 7 ResearchGate, Retrieved on February 19 2019, https://www.
researchgate.net/publication/31415651, p.574.
* Robert Alexy, “Constitutional right and Proportionality,” Revus, Retrieved on 30

March 2019, http://journals.openedition.org/revus/2783.

Assumption University Law Journal 5 115AITUAMIFNT UN1INE 1AL TFTUTEY
Vol. 12 No. 2 (July - December 2021) 7 12 @il 2 (n3ngrms - Su1AN 2564)


https://heinonline-org.ezproxy.tulibs.net/HOL/Page?public=true&handle=hein.journals/

Faumnngunaeivsenann1sdu o usenauiu winngunasivsendnnisladiuindnuinniin
wlesumnuduases Mewnl nannguuevemann1sisldnvazliianein wsizn1sdy
Wntinazdesian s dainansinalueg9Usesno Uiy TumNenLI NN NN MINEEDULANGTY

sonlumuudaznsditiues uenantl anstuniugudulussuuuisnualuniiniizide &

a

Aardiosldanasundundnnsiiugiuniesgessuy duudinuadadudfidedddsunis

v v § va Y a % | @
‘UQF’TUI‘V]&IN@l@IlI']ﬂVl?!@I@I'JEJLGUUﬂu
A g - ) a a1 a as & N o Iy | Y
Lll@LUULGUUULLa']‘iNurliJ’]?Jﬂ'J']Mﬂ@V]’J’] ﬁmﬁﬂu%‘u%r]u@JaﬂwmgﬂqﬁiUiaﬂa%ﬁ@Q@’]u

<9

v [ A ¥ a ay & @A al a a k% Y [
NYNU AD IUWWNLLiﬂ E‘Wlﬁ%UWU§WULUuﬁWSIUWWQﬂQMMWEJ‘VI{]‘\]L‘\]ﬂ‘l.lﬂﬁﬁﬁ']@ﬂiﬂLiﬁlﬂi@ﬂ@@iﬁl@

3

Tnans9 (Subjective right) daulusruiiassdu @nddun ugnwdunginasilunisnguuie

[ ¥ =

(Objective Norm) fisen3aslianiduiuguiuiinalddaduliunniign Tneyuussinunae iy

¥ 4
= [ < o

nsveneiiemuagiiuntnivessglunisAuasesdnstuiugu desiulaanaitadevesma
o i ¥ 14 2,

Fo3sHUeaTIUNININRITANUARTETBIMINATY AANTSUTOEINANSTUNUg LT UEW

a

N 1Y) ] & a o 1 ao & = o
by @NIHQﬂUﬂmﬂ’] Iﬂﬁ]ﬂm@’]uL@\‘W]V]rﬂ,wamﬁsﬂUWu;ﬁﬂu&lNalﬂiunﬂWﬁﬂLL@u%@ﬁﬂa%ﬂqﬂ UU

wneANdn widnsdunugulusgsssuygazduiesweangrunsumauiiduagniuieny

(YRR

Haanyeraduiy winndeulssfunmuerdananivilwansduil uguldud s dununes

nnuanetenau faiiu Tunslénsfienuvesmasfsssudsfesienungransiensuliaenndas

fudvEduiugieiae
uenniudddivinnsfiurannisusademnsdunsesansiuiugudnlsens

= a = & o w S a a PO | o
viuwmﬂﬁuif\]LLazLUuﬂiaLmumﬂinyEN‘U‘Vlmmu Gﬂﬁiquﬂjmqﬂqilﬁﬂﬂjq MU’WWJEN‘JEE:LUWW

LYY
a a A

AuATBENSIUIUgIL” Tnesasiinanaglilaniivessgduinainaisiavedvstuiiugiuniy

Aunen AN wnusilunihnsuintuainmuduniidevedniiuiiugiunilisgdes

[ a

FFuAnlunIsutegaiioAuATIEVETUN g UMY Lasasdnsvassgnliunumddgyluzasdn

aa v LY

A s a1 a = £ =3 Y a [y ! [y
Ao 09ANIUATYER druneazBunazdiusznislatisnaglaesuieiuludiudaly

2.2 WuN1svamgufninfivassglunisdunsas@nsvunugiu

v Y
@ 1 a av

M ve335luN15ANATOENSTUNUFILETTINGIUNINIINN Wi MU ENS Tu gy

(% (% '
=~ Y

fidnwarMdunginaivasndnnislunandeddiu lusuindungunasidnstunugiulanendy

9

Tiwnsglunisiasulaglinszyinisiilunisazifiadedvdduiiugiu Famndgidlunthnsnena

Assumption University Law Journal 6 115AITUAMIFNT UN1INE 1AL TFTUTEY
Vol. 12 No. 2 (July - December 2021) 7 12 @il 2 (n3ngrms - Su1AN 2564)



[ ¥
1% 1 £ A

uprarnssdnsiannsalddnsisonsowossld ualudnduniadnsiunugiuddnvuzd

e o3

A Yy o a v & ax aa °

wannsiduaaueiluniinnidedisensesdsfinrsazdendulunisgauafdaifenisvinli
undayejAvesdnstuiiuguinUseansnmunniian I5AadNaTvhiiAanguinayniuves
A A

avdtuiugunilulianuduiuslusaureingrmaneienvunegeurunsIdaginuNg e

<9

VOIANRYRATTTY
LI NTANINMUINITVRITTITINUYERTUILNUTT MasTsTsuywesiuliveny

TornuAan1aszsssuyglvinnnhdnusnnglungrineiugiuvaneusenis lnediegaddaas

a

wildanderufsieaiudnituiuguimasgsssuyglivenenayniuluiiuniianudile
AN Fepddrdgfignnaniiseguseasinfend Loth Tupdlaiasgsssuyglafanudnsdu

& { ) ' | av = o va ao & M Y & a a LY
Augruwindussvuwisnaalunin1ide Jeilrdnstunuguliladuuddnidesiuainsy

49

Wt wadadnluiauduiusseninsenyur uun T giRvesnguuneenvunig A1idade
aanarndunisuansliniiuin nguaneiiugiunsesgsssuya lildviminduiisnseulunis

afiunuvessgmunszuiunisuszrdUlneiissediafen uidulusingrunaunvesdeny

L

[ ¥
a v A 14

A9t (Grundordnung)® navinn1studuiientlunianiidevesdnitunugiulaviliiinde

o (%
A 1

ANUANDY 9 ANNLT LU N B HANNTUNDUVDIANTUUNUFIU N1TANATBENSUUNUTIUHIY
o 14 v a ay & v A Ay g o
N3¥UIUNITHAENITINFULUUBIANT (Verfahren) N13ANATRIdNSTuiuguaInied unlilysy
(Staatliche Schutzflicht) Hugiu
dwsudunfladomuaneaduninquaseadunamnanmdadulusemannis

v LY

& ! Iy v & av o & o = I aa ag va
ﬂi@@m@qwqﬁﬁiﬁiimyjﬁQIUWWUWLUUﬂ'TJ’JﬁEJ"?NLUUﬂ']iGUEﬂEJNﬁf(‘JJﬂWUVLUﬂ\‘]@ﬂﬁﬂﬁum QJ}ZUWGISLMM

> E-W Bockenfbrde, "Grundrechte als Grundsatznormen" [Constitutional Rights as
Principles], in E-W Bockenforde, Staat, Verfassung, Demokratie (Frankfurt, Suhrkamp, 1991),
198. Quoted in Robert Alexy, “ On Constitutional Rights to Protection,” Hienonline,
Retrieved on 2 July 2019, https://heinonline-org.ezproxy.tulibs.net/HOL/PDFsearchable?
handle=hein.journals/legisp3 &collection=journals&section=3 &id=&print=section&section

count=1&ext=.pdf&nocover=, p.2.

Assumption University Law Journal 7 115AITUAMIFNT UN1INE 1AL TFTUTEY
Vol. 12 No. 2 (July - December 2021) 7 12 @il 2 (n3ngrms - Su1AN 2564)



v v
a e~

milunsasnguaneieAuAsesdnituiugu’ lneasusnidnisnantminivessslunis

<3

9

AuAsosfe ARviwvia Tl 19757 Jaiideineasedn dedfvydfliuiuugmilulszanangmuneg

0%

= ) o o = o N o X 'y Yo v
B1EULNYINUNTTNILLYIN IVIEJLQ‘W']S@J'W]T] 218 a FUUUn mcy,mwumimwuuslwm Iﬁﬂ'ﬁ/i‘UGﬂ'Viﬂ']i

<

a v oa o

gANTIIAIATIALUTI 12 dUamiusniinseyilaewnnd uasndtubusouaunsanseiilalagliiin

ngviEne Mmasgessuyalinman “ninvesiglunisAuasesdnsiunugiy” Tuadidn Sslulad

wiiiiiessariunisnszyiiildunisazsidasednituiiuguintu wisgdadninndunseuas

<9

avayunsldansg lnemaldmuualiminfiduasesnananudunguasilunngnuie
a QQ’.JI dy . . (% [ Q‘ a < 6
YDIAVBUUNUFIU (Objective Law) Wagd191NMsTUTovasdnarsamduyee

widnadviudis Tul 1975 dafinanundrsduazdunfusniicasgsssuyauwisanius

o

Ignands “nihfivesiglunisAuases” wiluAiladevesmandsliliesuivesadaudain 53

&9

€

¥

IrApsfuATosdnsduiugueg1elsing® wazmauiiaziintundanniife n1sduasoguItl

[

Sgrdosdunsanseterls Jeinddadulunaiseunaasgsssuuyldvengaiuquasesluds

o v
] 1

(7 ! d' I a ao (Y d' a X a a ¢
AfuRTIEA1N 9 NonanTenuUdedniTuugIv WY sunsieiioraiaduainlsaniduedes s
nen135318 wenanddaerelufisnisduasesarnnisasilindnivenenyuitoiuesdudy

AuduiLSluTInuszdniu Wy ngraneusanu ngineduaseuilan Wudu’

1A a Y o (4 14 a Q&I’ dy
2.3 unasiunvawmgeutnnvasglunsAuasesdnsrunugiuy
A1 “ANATEL” Lﬁué’aEJﬁwﬁﬂsmgﬁaag}mmamuﬂgwmsJﬁu;n;m WAEMINNANTAN

a ag & v & a0 «¥ ” 5% | I3
wnzadlilumnadnstuiugiuudifsenuuaunsndanin “Auases” Usingedaie agalsh

(% (%
[

6 piansd AnRIYNIA, NOUAEANTTUNUFIY, NUNATIN 2, (NTINNUMIUAT © Teyeya,

2562),11 177.

" BVerfGE 39, 1 Translation in English by John D. Gorby and Robert E. Jonas, “West
German abortion decision: a contrast to Roe v Wade”, John Marshall, Retrieved on 25 June 2019,
From https://repository.jmls.edu/cgi/viewcontent.cgi?article=2526&con text=lawreview

& John D. Gorby and Robert E. Jonas, supra note 7, p.663.

? Peter M. Humber, “Risk decision in German Constitutional and Administrative law,”

Retrieved on 25 July 2019, https://epub.ub.uni-muenchen.de /13872/1/riskdecisions.pdf, p.12.

Assumption University Law Journal 8 115AITUAMIFNT UN1INE 1AL TFTUTEY

Vol. 12 No. 2 (July - December 2021) 7 12 @il 2 (n3ngrms - Su1AN 2564)



7 Asiluaednuaidnvanardlilduansisionudnd smiiiduasosisnuadniiies
Usznavffudemufndandnignitaniuasdsaussiulaetinfeans nsfnmumuiadnysiali
aunsatmsllgnisduasesnudoanudnsionuald Faiu mseAusemundsmemii
AUATDITIRBIRIITANAINA I Tadevasmassssuyaundnin aalimgualunisiivue
uasTsnvemihidunTosoesls

N1TAUNILNEINNIVRINUINALATEY 15181998 UAUIINAITAUN AR NAVDIAA

[

a o Y = N A = v A Y 1% a ay & =~ A
SeossuuglunfvihuisdadundusniinanfimidifvessslunisAuasesdnstunugiu fulle
fsanudmuiimaigessuygldlivsnasuduiuvemiiifquasesegassusynsmeniu fe
(1) ¥ Mv8e5FlUNIANATOITINUIIINNYMUIENUFIU 11957 2(2) Useloausnlagnsa sz

a  a aa o va o ! M oMy = a a v A o Yo
ﬁVIﬁIWU'JG\GHlIUVIUiyiy@@ﬂﬂﬁ?']ubllllﬂLUULWEJQEWIﬁ{JENﬂuVlL‘Uuﬂ'ﬁﬂTVmWUE]‘UL?J@‘U@\‘iﬂ'ﬁi“ﬁ@’m’]"\]

va o

Spvioisunsodisseamandetinvesyuwivintu widaduuniyaRfiuounnemihiliunsy

o
s

Tunsduasestinvesyudanmsaziinvesyaradusie uay (2) Fnflanudenleaiudndias
< s & a LY wvay v 1 v ' [ 4
Anulunysd Wengvsneiugiuing 1(1) Ussleanass YaygfRliogredaauin Sgdouasn

uazAunsesinarsmuduyed du S53sdmhiidunsosdinvemyudig®

o aa 1

nstavanaludnvaedadudmareAiladevesmaizossuynluiaise daluad

@ a

n&sntumaoiaarlildldimamanuuidsatuadviuiateun warluuadfinisuenede

¥

a a A " & a Y [ ) 4' I v o
ﬂ’J’]ﬂJﬂ@@@ﬂi‘U"iﬂﬂL@Ill‘l/l@']‘i]lilL‘UUVLIHULLU’JVVNLWEDﬂu‘U']\‘] LL@IUE‘WUGUENLﬁ@QLL‘VTa\‘WllI']GUEJ\‘]Vu’WI

aa A

ANATEINU L3aunsaasuladneasgsssuuald 235 Ae (1) nsivuawvasiuvemtnig

ANATEIDENNTN KA (2) NIAINUALMATINIYBINTNTIANATOIDE LAY

LY |

(1) MSAINUALNAINNIYBINUITANATEIBE1INTIN NSNAaTEsTTHLRITaded

q

v a

wihifuasesnnngunasilunangmnevieddluniannidevesdvsduiiug i nande ans

9

[ [ '
v A = =< a

muwu%mmuamaﬂmwuwL‘ﬂuﬁawammﬁm%wé’ﬂms FanuAmTenannIsUUnelviie

<9

(% 1%
=1

wihilunsgfiazdenilidnstuiiugninatsiuldlfunian duife nsi

o«

)

FRBINTLIINITUN

[ (%
=

Uszmsilethemdevieatuayunisldanituiiugiuvesyana Lmaamaﬁﬂ’uﬁugmmuﬂgmmm

&9

Tunanguanevidedfalumaninide wihilvessslunisduasesisannsnunandniduiiugrunn

1% John D. Gorby and Robert E. Jonas, supra note 7, p.641.

Assumption University Law Journal 9 115AITUAMIFNT UN1INE 1AL TFTUTEY
Vol. 12 No. 2 (July - December 2021) 7 12 @il 2 (n3ngrms - Su1AN 2564)



Anslalaunsel! undle819al ARGILNUNIINITAN (Handelsvertreter) Faduuseifutieniute

dyiunuedasiasnnlunisusenauaITNAINNINg 12 (1) wisnguunenugIumsell'?

0o aa o

Tupfilmasgessuygyladedainidadeluad Loth 31 avgtunugiudussuuuiinnmiiinaluds

<

ngvsneenyy wiinvennadtudyaaziluitewetenyumunandasslun1suansanul usille

AR}

anuzvesgdyaluwiniisuiy nanfe Adyadndigegluaniueimieninfagimunde

Y

doyayneslanaziillifianuausnialun1snese0g1auvinss nuuneImedygusLie0e1s
a = ' ¢ i NS ' Y o & A o §va oA 1Y)

Wedddlilanunsausranudsslevivesansaivisanshela fuiu ievilviinanuwinieuiuuas
Junswdledeymidsnan deddvyafdsdedinsduasesdvstunugiul® sz wns 12(1)

novaneNugIu ansaisendesid el dygAnsngranaiieduaseuasnimlunisuseney

AR}

1 o 1

a a o Yy & A a aa | | v 14
@r]sUW"i]’]ﬂﬂ’]'iagLiJﬂG]’]Naﬁyiyﬂﬂ Vﬁ@L@JaLﬂ@ﬂimﬂlﬂl@qu’ﬁ]@'ﬂiaﬂﬁ]ﬁnﬁL'VHW]EJllﬂu

(2) AIANUALNGIN U1V ANATEIDE AT TTNAITTETIUYNANUA

WA ImMTNNANATOENTTUN U LA T 08 19kAY AR N1STMAMNUALANINANATEINN

vat 1

v o v A v v £ =~ < &
NADYAIVOIUNUYYATINDY 2 U1 A (1) NITAUATOIANAAIAINUTUNYBEAIULINTT 1(1)
Usgleaiiaas waz (2) nsAuAsesanIduasauasInIuuIng 6" fadinsiivuauwmaiunves
wihfiduasesnnuislazidunuunsndamsziiunisfianuiinnanimsneslaenss uiogslsi

Aasgessuygdlafanuveeluiddludn Tnsmmznisldmanaiaadnansauduuywed

! Christian Starck, “State duties of protection and fundamental rights,” Researchgate,
Retrieved on 10 August 2019, https://www.researchgate.net/publication/318 396349 State
_duties_of protection_ana_fundamental rights, p.20.

2 qiﬁ’ﬂﬁ UYAYIUNANT, “ANUNNITUVBIDIANTYDIITUALIDNYUADANTUALLATAINAY
39555URy,” (eninusumUudin anedfimans uningdesssumans, 2556), i 51.

13 Olha Cherednychenko, “Fundamental Rights, Contract Law and the Protection
of the Weaker Party: A Comparative Analysis of the Constitutionalisation of Contract Law
with  Emphasis on Risky Financial Transactions,” Retrieved on 10 August 2019,
https://dspace.library. uu.nl/bitstream/handle/ 1874/20945/full.pdf, pp.80-81.

" BVerfGE 81, 242, 254 f. in Christian Starck, supra note 11, p.20

1> Christian Starck, supra note 11, p.29.
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16 Christian Calliess, “Dimensions of fundamental rights- Duty to respect versus Duty

to protect,” in Debate in German public law, Hermann PUnder and Christian Waldhoff,
(Oxford: Hart, 2014), p.34.

7 siowad Anfetymed, 1auda 15905307 6, nih 201,

'8 Christian Starck, supra note 11, p.30.

1Y Robert Alexy, Theory of constitutional rights, trans. Julian Rivers, (Oxford: Oxford

university), p.303.
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%0 Basic Law for the Federal Republic of Germany, Article 19
(1) Insofar as, under this Basic Law, a basic right may be restricted by or
pursuant to a law, such law must apply generally and not merely to a single case. In
addition, the law must specify the basic right affected and the Article in which it appears.
(2) In no case may the essence of a basic right be affected.
(English translation from German Bundestag, https://www.btg-bestellservice.

de/pdf/ 80201000.pdf)
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%1 Robert Alexy, supra note 5, p.6.
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2 Gonad ANRALIUNIA, 979Ua7 1 F995507 6, wh 244,
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% Christian Calliess, supra note 16, p.37.
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21 Christian Bumke and Andreas Vofkuhle, German constitutional law: Introduction,

Cases, and Principles, (Oxford: Oxford University, 2019), p.78.

%8 Dieter Grimm, “The protective function of the state,” in European and US

Constitutionalism, ed. George Nolte, (Cambridge: Cambridge university, 2005), p.151.
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2 foned AnAIYNad, NouRANSTUNUFIU, i 62-64.
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0 Bernhard Schlink, “German constitutional culture in transition,” in Constitutiona

lism, Identity, Difference, and Legitimacy: Theoretical Perspectives, ed. Michel Rosenfeld,

(Durham and London: Duke university, 1994), p.214.
*1 Robert Alexy, supra note 19, p.328.
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2 Dieter Grimm, Constitutionalism: Past, Present, and Future, (Oxford: Oxford

University, 2016), p.179.
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% fowsd Anfeymad, §19ud 1590330 6, i 184-185.

** Gesetz zur Einfihrung eines Rauchverbotes in Einrichtungen des Bundes und
offentlichen Verkehrsmitteln (Bundesnichtraucherschutzgesetz - BNichtrSchG) - Law to Protect
Against the Dangers of Passive Smoking [Federal Non-Smoker’s Protection Actl, English
translation  from  https://www.tobaccocontrollaws.org/files/live/Germany/Germany%20-
%20Law%200n%20Smoke - Free. pdf.

 gianed AnReIYNIA, 919187 903507 6, Wi 286.

% gianed AnReIYNIA, 91987 Fees5071 6, nih 316-317.

*"'§1 (1) In accordance with paragraphs 2 and 3, smoking is prohibited

1. In federal facilities and constitutional offices,

2. In public passenger transport,

3. In public train stations for passengers.
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EX Y
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%8 §5 (1) An administrative offense shall be deemed to have been committed by
anyone who smokes in violation/contravention of §1 para. 1.

(2) The administrative offense can be punished with a fine.

% §1 (3) In deviation from paragraph 1 and 2 first clause, separate and accordingly
marked rooms in which smoking is permitted, can be reserved, if there is a sufficient
number of rooms available. Clause 1 does not apply for the means of transport mentioned
in § 2 no. 2(b).

%081 (2) The smoking ban pursuant to paragraph 1 applies in buildings and other
completely enclosed rooms; it does not apply for rooms are used for housing or overnight
accommodation purposes and are ceded for the exclusive use of the residents.

“ wamwﬂ’aﬁﬁﬁsaimgwmﬁﬂﬂmaqLwiuﬁuamwﬁl'fsmn NNGANTNY 2475, S55TTUYY

WNTI9RINANTALNY WNSANTIY 2475, S§ETTuUaNeTIveIandnsive wnsAnsiy 2489
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