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Abstract

The main objective of this study is to explore legal issues arising from medical services
in ASEAN member states. The methodology used for this study is documentary research. The
emphasis is on the rights provided by legislation in the ASEAN member states.

This study involves documentary research into the laws of ASEAN countries regarding

the provision of medical services, with a focus on the nature of those laws and problems in
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their enforcement with regard to the protection of patients’ right. The members of ASEAN
have implemented the right to health as provided for in the Universal Declaration of Human
Rights and the International Covenant on Civil and Political Rights, to which they are parties by
virtue of their membership in the United Nations. They have also incorporated the patients’
rights promulgated by the World Health Organization, as to Medical law and the Code of
Medical Ethics of the World Medical Association into their medical laws. The protection of
patients’ rights depends on the medical services system and the legal system. ASEAN
countries have focused on providing universal health care to consistent with human rights
and international and domestic law, and their medical service systems must accoommodate
both the public and private sectors. The medical services provided by the private sector in
Thailand, Malaysia and Singapore are very competitive in the market for selling medical
services to medical tourists. Lao, Cambodia and Myanmar encourage the use of traditional
medicine.

Legal protections against malpractice in the provision of medical services are diverse
across the various legal systems of the ASEAN member states. Thailand, Lao, Cambodia,
Vietnam and Indonesia apply civil law, while Singapore, the Philippines, and Myanmar are
common law states. Malaysia and Brunei Darussalam have separate, parallel legal systems
applying common law and Shariah law. Nonetheless, ASEAN countries have incorporated
the right to life in their constitutional law and state law. Medical malpractice is treated as
a civil tort in ASEAN member states such as Thailand, Malaysia, Singapore and the
Philippines, where the amount of litigation is increasing. Indonesia, on the others hand,
applies criminal liability for medical malpractice. These countries experienced legal
problems with the substantive law that governs medical malpractice ligation. Plaintiffs
have had difficulty proving professional malpractice based on the elements of tort
liability, especially proving breach of duty, which is not standard within the medical
practice. The proper standard of medical practice is not defined in the law, causing many
problems for plaintiffs. In particular, plaintiffs have the burden of proof on providing the
opinions of expert witnesses, on assigning the proper weight to expert opinions, and low

compensatory damages. These problems for plaintiffs in meeting the burden of proof with
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regard to the elements of tort liability are matters of procedural law; moreover, plaintiffs have
difficulty obtaining documentary evidence and locating expert witnesses. Sometimes, potential
experts have engaged in a conspiracy of silence. Consequently, the Philippines has applied
the doctrine of Res Ipsa Loquitur to change the burden of proof. In Indonesia, where
criminal liability is applied to medical malpractice, it is difficult for plaintiffs to prove their
claims beyond a reasonable doubt. It has also taken a lone time to settle their legal
disputes. The ASEAN countries have attempted to solve the problems associated with these
legal proceedings by using alternative dispute resolutions for both civil and criminal cases,
by amending their medical laws and the rules of medical practice, and by using

professional insurance.

Keywords: Injured person, Medical malpractice, Medical service, ASEAN countries
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