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Abstract

Under the Rome Statute of the International Criminal Court (ICC), the ICC jurisdiction is
based on the principle of complementarity, which the Court shall complementary to national
criminal jurisdiction. Regarding this, the ICC will step in to exercise its jurisdiction only when
domestic courts fail to carry out the investigation or prosecution. According to this principle, the
case is inadmissible when the case is being investigated or prosecuted or has been prosecuted.
However, the Rome Statute does not provide explicit definitions of such phases. In practice, the
ICC rules that the case before domestic court must be the same case as before the ICC. This
article aims at analyzing the application of the principle of complementarity and the
interpretation of the sameness of cases through the jurisprudence of the ICC for their better
understanding.

Keywords: principle of complementarity, ICC, sameness, same case, same conduct, same

person
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' Rome Statute of the International Criminal Court (Rome Statute), Preamble, paragraph 4 provides:
“Affirming that the most serious crimes of concern to the international community as a whole must not go
unpunished and that their effective prosecution must be ensured by taking measures at the national level and

by enhancing international cooperation,”
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% Rome Statute, article 5(1) provides:
“Article 5
Crimes within the jurisdiction of the Court
1. The jurisdiction of the Court shall be limited to the most serious crimes of concern to the international
community as a whole. The Court has jurisdiction in accordance with this Statute with respect to the
following crimes:
(@) The crime of genocide;
(b) Crimes against humanity;
(c) War crimes;
(d) The crime of aggression.”
> Rome Statute of the International Criminal Court, Article 17 provides:
“Article 17
Issues of admissibility
1. Having regard to paragraph 10 of the Preamble and article 1, the Court shall determine that a case is
inadmissible where:
(@) The case is being investigated or prosecuted by a State which has jurisdiction over it, unless the

State is unwilling or unable genuinely to carry out the investigation or prosecution;
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(b) The case has been investigated by a State which has jurisdiction over it and the State has decided
not to prosecute the person concerned, unless the decision resulted from the unwillingness or
inability of the State genuinely to prosecute;

(c) The person concerned has already been tried for conduct which is the subject of the complaint,
and a trial by the Court is not permitted under article 20, paragraph 3;

(d) The case is not of sufficient gravity to justify further action by the Court.

2. In order to determine unwillingness in a particular case, the Court shall consider, having regard to the
principles of due process recognized by international law, whether one or more of the following exist,
as applicable:

(@) The proceedings were or are being undertaken or the national decision was made for the purpose
of shielding the person concerned from criminal responsibility for crimes within the jurisdiction of
the Court referred to in article 5;

(b) There has been an unjustified delay in the proceedings which in the circumstances is inconsistent
with an intent to bring the person concerned to justice;

() The proceedings were not or are not being conducted independently or impartially, and they were
or are being conducted in a manner which, in the circumstances, is inconsistent with an intent to
bring the person concerned to justice.

3. In order to determine inability in a particular case, the Court shall consider whether, due to a total or
substantial collapse or unavailability of its national judicial system, the State is unable to obtain the
accused or the necessary evidence and testimony or otherwise unable to carry out its proceedings.”

¢ OndFej Svacek, "The Human Rights Demension of the ICC's Complementarity Regime," in Czech Yearbook

of Public & Private International Law ed. Pavel Sturma and Peter Misur (2015), 276.
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Uszinasiuat laud AraeigrseninaUseinadmivenuszinaglnaaniey (intemational Criminal
Tribunal for the Former Yugoslavia %38 ICTY) uagmaog13eniNnuszmad1miusiuai (interational
Criminal Tribunal for Rwanda 38 ICTR) fifaviun fnusauduiudseninsmaduaanisluduly
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il TunrsiranudnlassuvusunaaduvesaraotyrsenineUseinadl sndufavioi
A bansludiuiuwinnuAnfiuguniluvamandiunasy (Hde 2.1) Lasnansdiunatasuniy

sysuUNTelsIinmemMarIgnsEnIeUseme (de 2.2)

> Statute of the International Criminal Tribunal for the Former Yugoslavia, article 9 provides:
“Article 9
Concurrent jurisdiction

1. The International Tribunal and national courts shall have concurrent jurisdiction to prosecute
persons for serious violations of international humanitarian law committed in the territory of the
former Yugoslavia since 1 January 1991.

2. The International Tribunal shall have primacy over national courts. At any stage of the procedure,
the International Tribunal may formally request national courts to defer to the competence of the
International Tribunal in accordance with the present Statute and the Rules of Procedure and
Evidence of the International Tribunal.” (emphasis added)

Statute of the International Criminal Tribunal for Rwanda, article 8 provides:
“Article 8: Concurrent Jurisdiction

1. The International Tribunal for Rwanda and national courts shall have concurrent jurisdiction to
prosecute persons for serious violations of international humanitarian law committed in the
territory of Rwanda and Rwandan citizens for such violations committed in the territory of the
neighbouring States, between 1 January 1994 and 31 December 1994.

2. The International Tribunal for Rwanda shall have the primacy over the national courts of all States.
At any stage of the procedure, the International Tribunal for Rwanda may formally request national
courts to defer to its competence in accordance with the present Statute and the Rules of
Procedure and Evidence of the International Tribunal for Rwanda.” (emphasis added)

¢ 518a%1980 9 Mohamed M. El Zeidy, "From Primacy to Complementarity and Backwards: (Re)-Visiting Rule
11 Bis of the Ad Hoc Tribunals," International and Comparative Law Quarterly 57, no. 2 (2008): 403-15.
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" John T. Holmes, "Complementarity: National Courts Versus the ICC," in The Rome Statute of the
International Criminal Court: A Commentary Vol. |, ed. Antonio Cassese, Paola Gaeta, and John RW.D. Jones

(Oxford University Press, 2002), 670-71.
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(Issues of admissibility) *°

® Rome Statute, Preamble, paragraph 10 provides:

“Emphasizing that the International Criminal Court established under this Statute shall be complementary
to national criminal jurisdictions,”

° Rome Statute, article 1 provides:

“Article 1

The Court

An International Criminal Court (‘the Court’) is hereby established. It shall be a permanent institution and
shall have the power to exercise its jurisdiction over persons for the most serious crimes of international
concern, as referred to in this Statute, and shall be complementary to national criminal jurisdictions. The
jurisdiction and functioning of the Court shall be governed by the provisions of this Statute.”

1 Rome Statute, article 17.
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! Rome Statute, article 17(2)@)-(c).
"2 Rome Statute, article 17(3).
" Linda E. Carter, "The Future of the International Criminal Court: Complementarity as a Strength or a

Weakness?," Washington University Global Studlies Law Review 12, no. 3 (2013): 454.
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 Mohamed Abdou, "Article 17 Issues of Admissibility " in Commentary on the Law of the International

Criminal Court, ed. Mark Klamberg (Brussels: Torkel Opsahl Academic EPublisher, 2017), 206.
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3.1 Lubanga Case

AR Lubanga Fi1aey15eIUseinAaLiluaf Thomas Lubanga Dyilo Lﬁwﬁﬂu@j’da%ﬂ The
Union des Patriotes Congolais (“UPC”) kagnadnaennig the Force Patriotique pour la Libération
du Congo (“FPLC”) dmsuamgnssuiiintuluasisasgszrsulasaedn wie assln (Democratic
Republic of the Congo: DRC) lumiimaniasewinesUssmaldsiniuni Lubansa ludemenwgnssy
asasy nsrglddnsinaeidnengiinit 15 Jundunmsialunisdsu Tunsfansanefildsing
AMadedosdrin “af” Tudsziiudirsdlnlasniuad Lubanga azaauAusa Lubanga Lilutu (house
arrest) Tuga9sewing A.A. 2003-2006 Feaindeifiaadeiiintuianainednlldudduniiinssniung
Lubangea Inenszurunisvesnadiniu umssnduainisnsssiiierfutunssiunivesmasian
sewiUseina Bsidunsdfiuafinisnseiflugiugsifantiives UPC/FPLC Turas e, 2002-2003
wufu® nsdifedeilatinissiiung Lubanea dmsunsnssviiiertuiuiimasgisewinsUsyma
auduadiailasrianigluvesneddn dwald n1safuafvesma g15enINUssmAnIunalne1ung
esulioradetuld Wosmnfumsaiiiuainisnssinioatuiuamanigluresnedn masaiszning

[
a Al

Ussimeaslusuanilinansan

o 1 1

lun15ifiadevesmaniy1seninusemaieIfudosmini “an” daduleululunissuadly

a,, A

Asandu malansannindesdulunisusaduliin “Af” Aanaotrsyrninsusemaaglausull
a g v I3 aa a U WYo a = = o =
f91sand azdeuduafnnssuiunisefsssunigluvessglaniliunisdvaiuasuaiu vsetlosiosnd
yAAaLarNIINIEYILALITuAUNISALuARUeIAIa811senIalsena ¢ danalilunisidadeas
Lubanga {eusingindemidunu Lubanga vasnesln Wuauasdemiununedureamaeg1sening
Usewna A9ty a9AnNEAaINISIAIsaLU09RY (Pre-Trial Chamber) ¥4A18019158MI19UENA T8
#w15a7Aalnlulaniiunig (inaction) MudonlunuIsTUIBIAIADIYITENINUTELNA AN

SEMINIUTENATITUART IS U

> The Prosecutor v. Thomas Lubanga Dyilo, Decision on Sentence pursuant to Article 76 of the Statute,
Trial Chamber I, ICC-01/04-01/06, 10 July 2010, paras. 101-102.
' The Prosecutor v. Thomas Lubanga Dyilo, Decision on the Prosecutor's Application for a warrant of

arrest. Article 58, Pre-Trial Chamber, ICC-01/04-01/06-8-Corr, 10 February 2006, para. 37.
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3.2 Katanga and Chui Case

AR Katanga and Chui ANa018Y 1513190 8 NARILTUAR Germain Katanga hag Mathieu
Ngudjolo Chui dwsuanginssuiiindulunedln Afdaraoigiseninclsemalanidunfng Katanga
war Chui ludemenvyinssudenywef kage1va1nssuasnsiy lunslaudngdiu Bogoro Tuiiies

lturi Turaaln FeranisluvesralnlaAiunISAUAIUARUAIUNTMAINAIILA

lumf Katanga and Chui finalausulanan ‘same person-test’ Wag ‘same conduct-test’

auiiliusuldluaf Lubanga Inemalditaduinnisdndunafivesredniulunsaniunfiuanaiiediy

v

Aun1sATuARYDIATaD11TENINNUTEINA LARNToMTAasnLiiunsdeuaIuvesneslniu angld

INNIALTIUARTDIMIADIY TN TEmA L

[%
o w 1

UBNINUU NANNITANUFIUYIMANS I ETUNINARTUMS IR TENIINsEUaIUaRUaIUlaY

Y

3

nsguiunsesTsunsluvesisiy lagninedilauAidadevetesdnmuenainisenssal (Appeal

Chamber) ¥asa1a0g158niteUseimaluai Katanga and Chui 1391

“Dumsinsaniaftuazsuliinsamseldnuds 17(1)@) wag (b) voesssuyynIelsus U

v A =)

° v A v ° o o a oY A oA v
QWQWNWW@QWBU&LULUBQWUQW (1) ﬂ']aﬂilﬂqiaUaﬂua@Uaﬁ‘UWiaﬂqiﬂqLuu@ﬂuu@%‘mi@iﬂ 139 (2) lﬂilﬂ']i

U = o = ~

AuatuaauaIuAR UL Uags§Balidnunasyiniienntuladadunaslusiduafiyanadingnd Jerneu

<9 <9

gasdosmaunana1lunisBuduinnsdiiurzdesglufsiouludiumndes (a) uaz (b) wasnsiaaeus

Yaymvesnsiadiasla wagnisliaunsa” e

" The Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, Motion Challenging the Admissibility
of the Case by the Defence of Germain Katanga, pursuant to Article 19 (2) (a) of the Statute, Trial Chamber |,
ICC-01/04-01/07-949, 11 March 2009, para 33.

'8 The Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, Judgment on the Appeal of Mr.
Germain Katanga against the Oral Decision of Trial Chamber Il of 12 June 2009 on the Admissibility of the Case,
Appeal Chamber, ICC-01/04-01/07-1497, 25 September 2009, para. 78, states: “Therefore, in considering whether
a case is inadmissible under article 17 (1) (a) and (b) of the Statute, the initial questions to ask are (1) whether
there are ongoing investigations or prosecutions, or (2) whether there have been investigations in the past, and

the State having jurisdiction has decided not to prosecute the person concerned. It is only when the answers
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Y a A

NANNNSNININLUIAANINBIVBIAIaR Y SErIsUsEImARInateaull fotdundnlunis
Aaransesnulduszasd wsomnuldanunsalunisaiunisduaiuaeuaiu ssatliunfvasaia
Aeluressy munalnuesszusugiunaaiudn luduneulsnnaunaziansasesnulivseasinie

anulianuisavzdesiansanneudn “ai” du iluafiidsedluszninsduaiuaauacu wieesdos

o a = a U = '19
AdupflaenszuIuNseRsTsuneluressgnsalyl
3.3 Kony and others Case

Tupf Kony and Others A1ae1015¢ 319U 58 MARLTAUAR Joseph Kony, Vincent Otti, Okot
Odhiambo and Dominic Ongwen d1iua1¥gy1InTsuiadulugiun luaruine ¥y INTTUAE
UYWEYIA kare1 v INTINaInTIuAneTulagnainds Lord’s Resistance Army (LRA) 95333 uLile

1 v [ [ [y 1

Rad1usguIagiunl LRA ladsudussurauaznesindigiundwalviinalsoudedia wasiinainy

&9 Y Y

LEUVNEWNUN LS OUNS NI A UVBIU LB YUINUIUNIN

Tunsiinsanaiil UseiiuwiesnissuailinansanvesedlilignasisaeulusevaziBenuwsadg
ln ssdauna1n1sinaLlesiuluafiliiswslvivanalnnudeyauasneunanguintdnaudenis

Tosuiulainaasuaalinansants 2 winth
3.4 Kushayb Case

Tuaf Kushayb A1ae1gseninsuseinaaiiuafniu Ahmad Muhammad Harun (“Ahmad
Harun”) and Ali Muhammad Ali Abd-Al-Rahman (“Ali Kushayb”) ﬁ?%%Uaﬂ%mﬂﬂiimﬁLﬁﬂﬁuiu
1515 Ussmaganu luadidl SonsmaoigssviaUssnalddesmeliiuigfemniiassau Siluns
finnsanaddlaifnisiesesidamginisaiiiganuldiinnsduaiuauaiu Kushayb Tuafiorsainssy
aeldgrunavesiasigrseninssmanisliudogidla Sadeidunisduimailunisdnduides

same conduct-test 8nnsluafilenalulaAlsisanzdiyanainssinauinvesunratfeiu N3

to these questions are in the affirmative that one has to look to the second halves of sub-paragraphs (a) and
(b) and to examine the question of unwillingness and inability.”

¥ 1d.

% Sjtuation in Uganda, “Decision on the Prosecutor’s Application for warrants of arrest under Article

58, Pre-Trial Chamber II, ICC-02/04-01/05-1-US-Exp, 12 July 2005, p. 2.
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zhoiimsdvaiugeuamuafifsfuautoulvvesnsusuldgunaEsuvesmanigse iU semne 2t

)]

3.5 Al-Senussi Case

Tupf Al-Senussi Airae1ey15enInsUsenalanansann1susuldnansruaasuivoaniuna
Abdullah Al-Senussi @wsuantunisalluaile Tuadilmasigisyninelsemalaiasandansalinale

= 14 = o a = . a
UAMUUITEEIA LaL/90 ﬂ’]’]ﬂJﬁ?ﬂJWiﬂIUﬂ?i@%UUﬂﬂ Al-Senussi ﬁ]’]ﬂJﬂﬂlﬂﬂiSU’]Uﬂ?iQﬁ]ﬁiﬁJﬂ?EJI‘LWJ@Q

(% [%
aaa U

adeviold Inenann1sfiansaises same case-test lagnuduluaniansantuafiisnass lnglunddl

asrpngnaINITasalosdulanasaninsnadediiuafnisduaiuasuaiuniiu Al-Senussi 1y

v o o

JuadiReaiuiuimasigiszninelsemeniund Inglunisiiansanvetesdnaznainisiossiuluag

—

[

dy Y o v a «w DA U Y ¥ (% dyzz
1 dalafimuauaznadninaetlunsiinnsan “afldediu” (same case) 138neae ail
(n) nmsdndulalunssuadlifiansantududnvasianzveriuiasai Jadeusenouvesusay
= A o o o ] Y Ao a < o '
ARLUAAAD FIYAAE WAZN1INTEINTQNNA1IM IngagReaniinisiiansanauluninelaun
aafAMEAaINSRIsIINNsavaINaeuauneluvessa uaffeaiu dufleglumasig
sgniUsena lngagdewandliiiuin yaraileglunszuiunisanduafvesmanielutiy

Juuaraideduiudmangisenitassmamasmniiund (same person) uag N13nszii

Ao o

nmdgndvaruaevaiutudunisnserinferduiunisnssiniimasigiseninasewme

v o A

Maanduef (same conduct)

[
o w I

@) Wuidnlainmsuanddidiui “afdumdegluseninanisduaiuaeuaiu” (the case is

4 IS

being investigated) ADINAIIUAMINTUIDENTALAUVDITUADUNITAUGIUADUAIU LNDBUTU

J1uAnauNABISURAYEURBNIINTEYINTIgNNAIMIADAARI Y TENINUTEINANS B LY T

! vgawidenlusng The Prosecutor v. Ahmad Muhammad Harun (‘Ahmad Harun’) and Ali Muhammad
Al-Abd-Al Rahman (‘Ali Jushayb’), Decision on the Prosecution Application under Article 58(7) of the Statute,
ICC Pre-Trial Chamber I, ICC-02/05-01/07-1-Corr, 27 April 2007, paras 19-24.

* The Prosecutor v. Saifal Al-lslam Gaddafi and Abdullah Al-Senussi, Decision on the admissibility of
the case against Abdullah Al-Senussi, Pre-Trial Chamber I, ICC-01/11-01/11-466-Red, 11 October 2013, para. 32-
34,
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JunauNsAvEINaeUaIUmMA1H TNl URINTEUNE U VS aReasdY Lonasang Ui
59U5L9 WIONaNITIATIZINNTRLYING

(A) n1ssinduladneslsfie n1snseviAeliu (same conduct) muiignnanImilunssuiung
o a a 1 I v < a a (% L4 a L4
anllunfvesaaoIgIsznintlszmaazidulunudeiiaasatialszdng wagngAnisal
wndeuvesnd Jadulumundnnisvesinazaf (case-by-case basis)

(1) MsUsziliunszuIunsaiiuafvesmanigludediaud Ay dunisnsginngnndiim
Lilednwagniangrunevsinisnsgyi wagA1a1unInIsduaiuaauaiuvessguuaniiuly
WeoanduaRowyINTINIEnIUsewmaty dssiarsannlildnisdnduisoswesnisiauds
= ) aY va o 2 A o a =
1399n155UARLINR15UT (admissibility challenge) wazn1sdualIudoUEIU N30ANTUAR
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¢ a
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- v a ¥ - o A d ! A a X a wva =3 EA

madnaulaiiunsnusaiedniiuvafetveynssusenirwseinaiiindu lunieujiaaemuladnnig
#1501 Aaleinananinaeiiunisiatsan “ad” luisnisiiansandiyarag@gnaiiuainiglusy
sfauymrranuifgriuivitasimanigiseninasumeaniuad (same person-test) n13n3zvii

U

Mdsdvauaevaiu wisllasdasruiuailussazdoadunsnszinfeaiudunisauiuafivesmanig)
s¥minalsena (same conduct-test) upnnn1sUfURivesaaeigseniasemaiiiatufananty
ndugninninsaiiduetienn o1 deldudaieiu same case-test Mdiuldandeiauslunisufias
M5USUld same conduct-test TasrmaangyIsEninesUsTinanIud Jann K. Kleffner 509fans1a1seaiy
NOVENETENINUSENA LEUDTININTINVBINENTIUNRATUVDIANADIY15EMINUTEMA Ap N13nseAulA
nszvaumssuiuafnmeluressgivssansnmfisdunnitfisfnsunslisuavesmanieluvesss
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auwela (margin of appreciation) Tun1sidenaufinogunuiuld wagniiuingiunuinaitian
UsuldRstemlunszsuaunsyisssuneluduldmngay sensidedliduinwifioundladoniny
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feanuuifanislunisandunssuiunisefsssunieeigivessgnbilivsednsamlunisaiiung
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? Jann K. Kleffner, Complementarity in the Rome Statute and National Criminal Jurisdictions (New
York: Oxford University Press, 2008), 201.
# William A. Schabas, "Complementarity in Practice: Some Uncomplimentary Thoughts," Criminal Law

Forum 19 (2008): 25.
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» Sarah M.H. Nouwen, "Fine-Tuning Complementarity," in Research Handbook on International
Criminal Law, ed. Bartram S. Brown (Glos: Edward Elgar Publishing, 2011).

% Rod Rastan, "What Is a 'Case' for the Purpose of the Rome Statute " Criminal Law Forum 19 (2008):
440.
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