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Abstract

Plaintiff in international contractual dispute may enjoy the rights to choose the venue
to bring the case to the court of any country in connection with such dispute in according
with the law on court jurisdiction of those countries. This circumstance causes risks and
uncertainty in international litigation and parallel proceedings and other problems arising out
of conflict of jurisdictions.

Before Europe becoming European Union, each country apply their own domestic legal
principles to solve such problem. Countries in the Common Law System applied forum non
conveniens Principle (FNC). The court will consider the possibility and ability of such court to
administer the justice comparing to opportunity of the other court to consider the case. If
another court can conduct better trial, for whatsoever reasons, that court will dismiss the case
and let the parties to the dispute carry on the trial in that other court.

Meanwhile, the countries in the Civil Law System, contrariwise, applied lis alibi

pendens Principle.The court will inquire whether there is the case with the ‘identical course
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of action’ is pending in the other court. If that is the case the latter court will dismiss the case.
When EU is officially constituted, the legal infrastructures are required to govern the
relationship among EU members—AKA Brussels Regime which prescribed the common
principles on court jurisdiction together with recognition and enforcement of foreign judgment.
Brussels Regimes choose to apply lis pendens Principle used by the Civil Law System. The
court of EU member countries must inquire whether there is the case with the ‘identical
course of action’ is pending in the other court or not. If there is such case with the ‘identical
course of action’ is pending in the other court, the court will stay or dismiss the case so that
the court first seized will consider the case. If the court first seized declines its jurisdiction, the
latter court can continue its trial. If the court first seized decides that she has jurisdiction over
the case, the latter court shall permanently dismiss the case.

If ASEAN would like to create international agreement on such issue, we need to
include these points in our consideration: international jurisdiction among ASEAN member
countries to eliminate parallel proceedings, powers and obligations of the court in each
member country, and regional mutual policy in honoring Choice of Court agreement in
international contract among members.

Keywords: Choice of Court Agreement, Conflict of Jurisdictions, Parallel Proceeding,

Conflict of Judgments.
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Review, Vol.93 Issue 4, May 2008: 819-848.
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? Fausto Pocar, Notices from EU Institutions and Bodies: Explanatory Report (2009/C 319/01), p.
319/31, http://eur-lex.europa.eu/legal-content/en/TXT/2uri=0J:C:2009:319:TOC (Last visited April 2, 2017)

1% Ronald A. Brand, Comparative Forum Non Conveniens and the Heague Convention on Jurisdiction

and Judgments, http://www.tilj.org/content/journal/37/num3/Brand467.pdf (Last visited April 9, 2017);

Martine Stuckelberg (2001), Lis Pendens and Forum Non Conveniens at the Hague Conference, 26, Brooklyn

Journal of International Law: 949. (Brooklyn Law School)
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1968.
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PARLIAMENT AND OF THE COUNCIL of 12 December 2012 on jurisdiction and the recognition and enforcement
of judgments in civil and commercial matters (recast), http://eur-
lex.europa.eu/LexUriSenv/LexUriServ.do?uri=0J:1 :2012: 351:0001:0032:en:PDF (Last visited March 7, 2017)
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' Brussels | Regulation (Recast) Article 29.

... 3. Where the jurisdiction of the court first seised is established, any court other than the court

first seised shall decline jurisdiction in favour of that court.
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" Brussels | Regulation (Recast), Article 24.

The following courts of a Member State shall have exclusive jurisdiction, regardless of the
domicile of the parties:

(1) in proceedings which have as their object rights in rem in immovable property or tenancies
of immovable property, the courts of the Member State in which the property is situated.

However, in proceedings which have as their object tenancies of immovable property concluded
for temporary private use for a maximum period of six consecutive months, the courts of the Member State
in which the defendant is domiciled shall also have jurisdiction, provided that the tenant is a natural person
and that the landlord and the tenant are domiciled in the same Member State;

(2) in proceedings which have as their object the validity of the constitution, the nullity or the
dissolution of companies or other legal persons or associations of natural or legal persons, or the validity
of the decisions of their organs, the courts of the Member State in which the company, legal person or
association has its seat. In order to determine that seat, the court shall apply its rules of private international
law;

(3) in proceedings which have as their object the validity of entries in public registers, the courts
of the Member State in which the register is kept;

(4) in proceedings concerned with the registration or validity of patents, trade marks, designs,
or other similar rights required to be deposited or registered, irrespective of whether the issue is raised by
way of an action or as a defence, the courts of the Member State in which the deposit or registration has
been applied for, has taken place or is under the terms of an instrument of the Union or an international
convention deemed to have taken place. ...

(5) in proceedings concermned with the enforcement of judgments, the courts of the Member
State in which the judgment has been or is to be enforced.

'8 Brussels | Regulation (Recast) Article 31.

1. Where actions come within the exclusive jurisdiction of several courts, any court other
than the court first seised shall decline jurisdiction in favour of that court.

2. Without prejudice to Article 26, where a court of a Member State on which an agreement
as referred to in Article 25 confers exclusive jurisdiction is seised, any court of another Member State shall
stay the proceedings until such time as the court seised on the basis of the agreement declares that it has

no jurisdiction under the agreement.
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2 p_ Jenard and G. Moller. Report on Lugano Convention, C 189 Volume 33, No. C189/57, paragraph
64. http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=0J:C:1990:189: FULL &from=EN (Last visited
April 2, 2017)

% Tobias Lock, The European Court of Justice and International Courts, (New York: OUP, 2015),
pp.63-69.

“? Brussels | Regulation (Recast) Article 31.
... 3. Where the court designated in the agreement has established jurisdiction in accordance with

the agreement, any court of another Member State shall decline jurisdiction in favour of that court.
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“ Brussels | Regulation (Recast) Article 32.

1. For the purposes of this Section, a court shall be deemed to be seised:

(a) at the time when the document instituting the proceedings or an equivalent document is lodged with
the court, provided that the claimant has not subsequently failed to take the steps he was required

to take to have service effected on the defendant; or

(b) if the document has to be served before being lodged with the court, at the time when it is received
by the authority responsible for service, provided that the claimant has not subsequently failed to

take the steps he was required to take to have the document lodged with the court.

The authority responsible for service referred to in point (b) shall be the first authority receiving the

documents to be served.

2. The court, or the authority responsible for service, referred to in paragraph 1, shall note, respectively,
the date of the lodging of the document instituting the proceedings or the equivalent document, or the
date of receipt of the documents to be served.

2 ECJ case No. 144/86 Gubisch v. Palumbo [1987] E.C.R 4861.
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z http://www.thejakartapost.com/news/2011/02/24/asean-and-concept-sovereignty.html  (Last
visited March 21, 2017)

% http://asean.org/storage/2016/11/Table18 as-of-6-dec-2016.pdf (Last visited March 22, 2017)

" preamble, The ASEAN Declaration (Bangkok Declaration) Bangkok, 8 August 1967. (Last visited
May 1, 2017)

% Virsgi Mgt (s) Ple Ltd v. Welltech Construction. —http://www.singaporelaw.sg/sglaw/ laws-of-

singapore/case-law/free-law/court-of-appeal-judgments/15361-virsagi-management-s-pte-ltd-v-welltech-

construction-pte-ltd-and-another-appeal-2013-sgca-50 (Last visited March 21, 2017); and Belbana N.V v. APL

Co Pte Ltd and another (2014) SGHCR 17 Http://www.singapore law.sg/sglaw/laws-of-singapore/case-

(Last

visited March 21, 2017)
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# http://aippi.org/wp-content/uploads/committees/174/GR174indonesia.pdf ( Last visited March

21, 2017)

% See T.Damodaran vs. Choe Kuan Him [1979] 2MLJ 267; and Malaysia High Court. Civil Suit NO.S-
22 NCv(C-803-07/2012. http:

*! http://www.austlii.edu.au/au/journals/Int TBLawRw/2003/6.html (Last visited March 21, 2017)
52 http://www.bangkokcondotalk.com/node/571 (Last visited March 21, 2017)

and-purpose-notice-of-lis-pendens.html (Last visited March 21, 2017)
** http://www.agc.gov.bn/AGC%20Images/L AWS/Gazette PDF/2010/EN/s117.pdf (Last visited March

21, 2017)
* LIMITED LIABILITY PARTNERSHIPS ORDER, 2010, Forth Schedule.

Section 8 (3) Any application for winding-up a limited liability partnership shall constitute a lis pendens

within the meaning of any law relating to the effect of a lis pendens upon purchasers or mortgagees.
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% Colt Industries Inc. v. Sarlie (No.1), Court of Appeal [1966] 1 WLR 440 cited in Trevor C. Hartley,
International Commercial Litigation: Texts, Cases and Materials on Private International Law. 2™ Edition.

(United Kingdom: TJ International Ltd. Padstow Cornwall, 2015) pp.104-108.
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