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ABSTRACT

The judicial policy making of judiciary is new paradigm for public
administration, to response the fast movement of social fact for public policy choices.
However the authority of judiciary branch would be different in many states , As the

source of history, culture, political regime and legal system .The modern states should
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not reject judicial authority to participate in a solution of the social problems, but
judicial authority which used for judicial policy making must implement in democratic
constitutional procedure, because the state formulation from people sovereignty to
design different functions of political institutions under separation of power principle,
finally, the people, who driven the state by institutions, would make the law for self-

government.
Keywords: Judiciary, Judicial Policy Making, Public Policy
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“Victor Abramovich and Laura Pautassi ,” Judicial activism in the Argentine health
system: recent trends” Health and human rights , Vol. 10 No. 2(2002):53-60

*Brice Dickson (ed.),Judicial activism in common law supreme courts(New York: Oxford
University Press , 2007 ), pp. 11-13

‘Malcolm M. Feeley& Edward L. Rubin, Judicial Policy Making and the Modern State:

How the Courts Reformed America’s Prisons, (Cambridge: Cambridge University Press, 1998), p. 4
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*Edward L. Rubin and Malcolm M. Feeley, “Judicial Policy Making and Litigation against
the Government”, Journal of Constitutional law,Vol.5 (2003):619.

*The United states constitution , Article | President, Article |l Congress, Article Il

Judiciary Section 1. Judicial Power, Courts, Judges Section 2. Judicial Power and Jurisdiction
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Selection Theories: Explaining U.S. Supreme Court Decision-Making ,Journal of Law & Policy ,Vol.
29 No.1 (2009):269-275.

“?John N. Drobak and Douglass C. North, Understanding judicial decision —making : The
importance of constraints on non-rational deliberations, Washington university journal of law &
policy, Vol.26 No.131 (2008) :131.

“Ibid.,p.133.
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unumMaaeida (Role of Discretion) vearmadiuszvugeansuls Foudusuiuy
n1sndun1enaInIsanelasluuunannismngg (Rational Doctrine Model of Judicial
Decision-Making ) Hlvaulausifisanisiiasginguuiswindu audfueadiussens
Aerfusgssauyn) nuune wénussingiu nsfinnu neldassnsdutuqudiasuna
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vannguneiiiolidnlalasdeuiuasddyuaznszuiunmseeanin tnedilildfiansuni
tafdufimaliilfeuioeninlunisligaeitatu Woesliindminuegdlafielidila
NITUIUNMINIAAINT vianeansuaalUfiyadnnainis (Characteristics of Judges) 1y
arunduaiton eydnulourieinanmausiiivesUses1unuinssairusfunionssag
Tuasahilnasendnngmneegnsls ilenansdsiideustidemds Telsiudanlafiiunsly
ndnnguanefisneiu gasfidailyainis ledned umad Teaud (Oliver Wendell Holmes)

naInduladeiiliaunseddriinle (Unconscious actors) flnanasa wan 1w ILMIAT

a a &

fimnwidumwiuinssng wagisnsfidunssng WusUuuuiiudueunaziainieluide
uywd wiidueuidunnawiieliifiuinsindudamsssuneldiugiumedivydh
asillalvAsussAvstuuaslannsnddin widuresauasdunngudussuuuszam
vosnTzEUIUNTHIVIA ® wandaadouvietnnguusfidan1sUujua (Legal Realists) 39
werewldiengunuuilunenisvesnguuneuiesutenamininwnelanannguung wae
3735 Tnerdoinnguisngmineuagiaislienailugineuiinueuls Tngianzasniiu
vesnansiliiuseiuauiudulnginunde Tumgualudidedodiunuiedsi
wiaSefiedunenisinaudiy

syuumlIudevasdia (udical Belief System) HAMUAIAYNARDNITANE U
Uszaunisalandanandeuinadedalunisiiuunuenuezuaziilugnisiniuiie
(Misinterpretation) ¥esusiazyaald nssuungnnszdulasszuuyszamludiuiiidouss
fu BuAnuazddnuvarlionsidenivduwnndey daliersairsnnuede usdsluiinaiu
Fudeudifinnuduiusiulummguiludefiassaazsnnuidululdveamnnisaiudaan

a &, o = A & a a =3 a ° v o & v A
aﬁU']EJL‘lJ‘UWaﬂ‘Wﬂ‘UJ;] VIQH{]S\NLﬂuaﬁwgﬂaiqﬂﬂuﬂqﬂiu‘ﬂﬁ WWI%LL@@%QWW@NLU@Q‘VF@Q‘W

“Ibid.,p.134.
“lbid.,p.135.
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wansafulunnsinig Jnimngnindenluulouisiidieiu feszuuanuide (Belief
System) fisnsrulunsiuflannisusnuazgm wagaiamguiidistusesursuazuly
P ssvuanuideimunanuszaunsalludisfitulddududsidousgidemdd
fimnw Anamsvansaudalaliidudeiidannsgnuluszuuamnuidedonisdndu wiidu
éﬂﬁiﬂaﬂaiﬁﬂﬁﬂiﬁuaﬂﬂa’lmiaa%m&ﬂéf (Unconscious and Unexplainable Way) fafile
aud (Holmes) eungiUsznaurounaniamaty snvesnguunaduaiiouthiindeios
Fnea Aiduruiumszdiuiauinisannisilesed mnuadadussnuliidlatunie
Huleuiwanssasz (Public Policy ) melduuiuftfuarariaduiy Wunainandedill
o1adiinlfuasiliUssfiugtuin? ssuuamnuifedinadensdindunaey 1. szuuaude
\Jun1smaaevauna (Balancing Test) lunafinnwifuyszlovindanslssu (Benefit of
Society) 2. fifaduduiiAnatosnardsmasefnduneldanmuindenlagsiy AgfAnInw
vauliaudAguauiseauliviuge
nsandunalevevesmanielangunsindulavesuyuduuuiivgna (Rational
Model) ilusuuuuiduitnuugyilugaeiaianissuls 1Wed wnnavesuyudiinainng
wisaudululduaznssng (Law of Probability and Logic) Inagunuvaislniesuie
waAnssusywdidu 2 sUnuuAe® 1. nquiiianisessausslev (Expect Utility Theory)
fonsnaulatufunagnsiinglduaznaiiogldsuluudagmadenaisldnguianisle
Usglelgegn (Maximizing Expected Utility) 3sihuenagnsmadenlausglevilueuien
Adululduanfunsdeaulaluenennielimaden winadontueratufunssauy
\Aeafuanudesing 2. nquiueaud (Bayes's Theorem) iduguuvumsléinanaves

4 =

uywdniloutudauyfgrundieiusesaudululivemnadennelindngiu Nusazau

3

[

sFanuwiAnlumadenneldteuluanudululduasnaainndngiu (Evidence) usingud]
sUnvuimgranagyinulafanaadesegnelafigiuiia (Highly Scaffolded Choice) Tu
dwrndeunuwdsduiusuunaianuisuinivinisi@ednaaldsuiuuniuionnang

(Rational Choice Model) 1fugugnaranisdndulalunszuiunismianainis? udenad

“Ibid.,p.138
“/Ibid.,p.139
“|bid.,p.140

“Ibid.,p.142
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v Y =

dudoulngazeiurgfisefniiionmnniseuanvieiileddeyaunniy WwYeINRasITUYRY

=

n13Andu (Moral Judgment ) fftugiuaguun1sAnduagraseuity wun1sginauaIulvg

v ]

UuReenals nssuRemudyn tisadaudulnglivsuieudadunielsvuuguiy

Ag]

v o

windudeimauladgmidudeusesiuiiunanelinagmsiidudoutsriansndaluns
Fudunisuuuieuite *Jadnnguunsdaaien (Legal Realist) ag193u15n woaluas
(Richard Posner) wiudn isnsinedunemenavasinnguunsuazatalnlufalznisunases
dseslaenguane uiterinaidelulsuisunguunedlfaouitnatuiu nsfinrsanlams
duniludidadouazusadundouludsliivamansngmineadeduinue ieatuayua
MuAnnInganedufalzunninssuumeNeg

woawein liuvanlalumsiudasmsdndunuuissudenigladadowindeunig
Aa1n1s  Aadndudealings (Activity) Tunisdnduegesiags waslifinadounduuniies
LisnHussinauosnadfudsiifudaudsihmadnduiugndes wilildliuuoumilowdn
senuiraeuiissenaniesasy msdennszuiumsdnduaziibienadudideygiodns
asfywu (Intellectually Mediocre) woatuasiiiuinliifssanAuludluidoinazgsssuna
msﬁwmmmﬂm@;wamaﬂg‘mmaLawwﬁﬂswﬂg]iuﬁwuaui’amwaqﬁﬁﬁaﬁawhﬁ?u31

uAemseulsuevesenansulndlugusemasgmans fidenuuudeun
TwiEnmstentuan (Incrementalism) Aonaifisussiingiuiuanlminniensldiduniud
fin1nw (Stare Decisis) ingziinananszuiunsduvesiuta oradundnussingrums
n15iiles (Political Jurisprudence)® Lwszanatigadoatussuraludiuiiduuleuns
a15150% (Public policy) ImgtanignisvinnguuisuwasUeduld (Law -Making and
Enforcement Process) d1aznandinidnedfvaydd deusmailunisdes drenainisiilu

madleslumelunsdavinguune Taevialdaziiuindienainisdesdunaislupudauds

“bid.,pp.143-144
bid.,p.146
*’Martin Shapiro, Stability and change in judicial decision-making: Incrementalism or stare
decisis ,Law in transition quarterly ,Vol.2 (1965) :134.
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medery duszvuiuaailunisiles nihfivesnenainisenagninaleas nanns
senAensiiunann1svulualingns 2 nquflunisdadu (Theory of Decision-Making ) 7
a ¥ v A 33
WIANARIENUAD
= s V) s a
N. N V0N U13A (Jame Masrch) NUUUNEIANAIANIADYIO YA

{
tY

JunslungAnssu (Behavioral Theory of the Firm) Ingasunagnsnisinaulainsuleuie

&3
hE

e

[
LY LY [y

1. i nefivainvats Awdsundadls  lussrufivensuldwatosesu Tufu
ngsnassilunsidenivsdulugitmanetane

2. Fadrsulunisfiansamiaden drduiinisdennufianelaidufivensu e
Smunuleunetiy

3. gaRnsAewandsInliutuey Tnevhmunssuiunms sussdousazulouis

4. padnssedlinszuinufoinng  Mduimsgruuazlindnnismiu (Rule of

Thumb) lunsidenliinssuiunsdunaalunsandunagyin

. w159 duduasy (Charles Lindblom) MifutiniAsugeansfonagnsnis
findula (Strategy of Decision) lausimAiiaidosgiidfusunuvossazmadeniignyafu
Tuusiaznie (Margin-Dependent Choice) Aionawain15119ulyu1gnIonIsinInE luLAay
maden lnalseuiisuannuseifmansuarUssaunisaliondn a1AUn1TIATIERLaENIS
Usuidiu (Serial Analysis and Evaluation) tilugdunisvinuleuns biltifismadeustite
Widamusifumssuunidieuenidelsaieiitetinoonilunnniniiedmanglunsuen

wwIAnLANTNIzEausgNa (Rational Decision ~Making) TdUayaivuadivune
Tunasviuleuns Teendnnisiugiudenisdrmdnmauadiozliinguiu winis

wsugenansnudlalldiseuneua wiluwsesUselonigegn (Maximize Profit) lunaziinig

afle

mansneansuselivssuanaudanddlunalsslovilvnniienelasnit vanuselewd

<9

<

49gnYeIE15150d (Public Interest) uNsEUIUNSNYOUSITNUINIIWlEUIY  WAIATITAY
andulasegals lumaasugaansaaunu (Marginal Cost) Aearussiuyuiuriilsiite
iluguleuteniaden (Altemative Policy) lnegUaduidtuazadueen (Input-Output

Ratio) uslumssgrandidumsinaindelaldsjsluiulouneiigndes (Correct Public Policy)

*Ibid.,p.136.
*Ibid.,p.139.
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" Y
Y

s sesBanguuneilundn (Legal Institution) nagnsdnAgylunsdndufennguuieiu
Foyatianun* msentulmiviliulsuemandeuluiangmneensuuagng ey
91931n52AUN15AUITINNgIND1IFUNRIdANFuTUS TEnIavimuAfA1a (Judical
Attitudes) fumsmauleunglual Fufuimugresmansthedesthann ngldldalundn
nyu"e (Legal Doctrine) ﬂmaLﬂuﬂﬂiﬁmﬂaﬂgwm18§u1wﬂ uaggliauldlag sz e
wdnmsddaienald wazvhlidunimmnsnisidies (Political Activity) fidudouvesmadie
UINNIAUAL NI AUAR Lifesnszndninfindnniseenduniunuuiieu(Pseudo
Incrementalism) foraintulumalsfimastsuntasmmemulumssingu®
Tunsviuleuteniedan (Making Social Policy) anatfieminieussiuszuayly

PANNASIIY (Rule of Law) Aunsiiladludia Judicial Politics ) Aivaluaadanantiuniy

=

(Stare Decisis) TUAANINWILAL WAN1SAII5AUNNE1UIUIINS (Rhetoric) LNaaLUIARLLLDY

Y 9
[

994081115 TuAuveusssukazaudunalslunguunsunivuty gainisaniide
(Justice Antonin Scalia) {urtumiageanuwvseusniludagiu fatodaunainduninarem
Tnglvinnumnevesmdnnisidunuiideiduieanisuimsanuagain (Administrative
Convenience) Lﬁ@iﬁﬁé’fwmu?aﬁazgﬂL'%ﬂﬂdwmiﬁmﬁuﬁﬁﬂ (Wrongly Decided) k#n15U5u
Tnomsnduvdnnisiadudedndu manaziaendnmsidunudedvivnma wazivauasiy
Fufvisiiazuansitanuiufuduin® sugfigainisaisialy Oustice Benjamin
Cardozo) 1843178lANINAFUYIANTANINTFIUN NN VLBV UTTTIRgIU(Precedent)
naneundung (Rule) Aideslsigneniiu uddesmszninluniuadsinaumvemdnnisiiy
muthuiideriae mnuwtuou(Stability) n1sviuneld (Predictability) wazilnanunduenaamn
¥e3nguie (Uniformity of Law) Taefianslalenesluamiduaieiimasiosliasunyas

| 1

Aafeunt wisnadedulssuulilaanraiedadefie® 1.5gss5uyamsengmany 2,

DD

*Ibid.,p.138
**lbid.,p.142
Tbid.,p.145

*Christopher P. Banks., Reversals of precedent and judicial policy-making : How judicial
conceptions of stare decisis the U.S. supreme court influence social change, Akron Law Review
Vol.32 No.2 (1999):236

“Ibid.
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Fnuninvasarandeatainisdeny (Social Welfare) 3. nauselowtifiintumnenandu
NANANg
wedafidhonainsazthunlfluniswasuulovsvesdiegainisienuiuluns
aduaflaganuiiuresra (Court’s Opinion) aguansivdsiidhonainisinfonazsouiu
Tunsindulatioiduniihflvesantu (nstitution Duty) magearidadafnieliigsssuyy
pn1dun1sneuleung (Process of Judicial Policymaking) wamansifiuvesaanlulaesune
feulsureionun Ssfesiieneiafdelid laulevieduntfvesmalunisitadem
AuMIeYessTeTTaye afengranenelfvamansulsusatuayulunssuaunisi
wdNN5IAUAIY (Stare Decisis) Fotdudruniasneg 1Bunthivesaniduiazdeauiuna
unigUdsungmang udenaiinisndundnnisld® wuansnadlosluaudeiunig
s mslinseimadalumaudsuuleuvisveshenainislagodenisinine
ad 4 weda liua®? 1. meviduaziesussinguinidiesinlunisduunuenndnnisein
nunauEifug L 2. msfmusdleuistufuauuandisresudarafiiidaudannndiaan

[

Dua3e™ lagussiing1u (Precedent) Aosgndtuuneanandeiluiidunginasiiiugiu nns

““Thomas C. Marks.,Jr. Understanding the process of judicial policymaking through analysis
Stetson Law review, Vol XXIX( 2000):1155-1156.

“aaMinersvill school district V. Gobitis 310 U.S.586 (1940)finauznssunsanwviesaulinig

o o ' '

isnssnnniududumisweinsiavedsadou mageaauisaniusizitadeilifendnigessyy
uiludfiuduadeiil Fosdndiin lidaanudemauilunsisnduisinnans deunssnesidenyfuan
Thidungueslsaioumsisuznislidinswsndenagnlaoenainlsaiou szndudunlsdnislesensu
wutiu feufunasesiosma wazmaldndundnniafslasni West Virginia state Board of education
V. Barnett 319 U.5.624(1943)

“*Thomas C. Marks.,Jr. op. cit. ,pp.1167-1177.

v vy -

“afiNorwood V. Harrison 413 U.S.455(1973)Aagegadndudn nesulvdsuiiedenisde

Y

a a o

duSuininddnsgsssuuguilvasslasewmdnanuanoniaEqual protection)an9Uluad Court in

o Y

o

Rendell-Baker V.Kohn 457 U.5.830(1982)n3dl3pvindnyaniulssdsuienyuiidmualiduiniFouiiiay

o ' a

lwwzduniaddzezseiulilsaiou galsaSouduosidanszuiunsiidmenguuns(Due
process) AagdanbidneaiNorwood A1aI1lilAlAinaInn1InsEivesiy(State actionyiinsaniiunis
JuivienvudndniliiferiuiFesasame
“@f Hudgens V. NLRB 426U.5.507(1976) ﬁwﬂ'ﬂmugﬂfﬁwﬂizﬁawﬁﬁﬁwaiiwﬁuﬁﬂm&JEN‘U
Fagaalianussgeiin At higssyuiluadel Wswadwenhmgadinansgyinusedig
Fuls wienadeulidands urdeuqluad Amalgamated food employees union V. Logan Valley
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a

nsldnrwianluAidadendes Yanudesnisivdeunguune wu talentanmsuiudn
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Plaza 391U.5.308(1968) Aasnduin §uszvinslasunisundesansgsssuyauiluniel Wuniiinia
gsiandesmaunalesmedescde3  seu1af Lloyd corp. V. Tanner 407U.5.551(1972)Usev134814lal
wolasglusasasnsudenuy aaiuseviaslula

“Thomas C. Marks.,Jr. Understanding the process of judicial policymaking through analysis,
p. 1164.

AR San Antonio independent school district V. Rodriquez 411 U.S.1(1973) fina GAGL
Suwmanflagidadeidundniinis@nundudnifugiu udnainistdesfouiuuu usuva dnana
(Justice Brennan Marshall ,Douglas) 31.8udn3iugiu mseiinarefslunisatuayusulngliuufa
sULUUWIANE (Rational basis test) Inamainisuuaniuuazinig Justice Blackmun ,Powell) Aatfuauyu
wwAnfIna1inIsAnwalstasunisuntesediegs sieunad Plaler V. Doe 457 U.S.202 (1982) ng
wnewindauiasn1snwvvesdndndedinnguune fnain1sudwuu (Brennan) 1155535uYyNasT
Wearumsinuldldduaudsinlagamnzifindisimifangvuieuagduunin msinwiasisuy

v aa a

(Public education) lail¥@naHiug1u (Fundamental right) vinlviuasgianslunisdnwunuenlalunig

£l

o A

anduns wazinisnwlalsnalselevivasignunainnguuneaianinisdeny winudAyves
ns@nwazesnwaatunisiliesiugiuel’ ueziinasenisauduiiavennn n1sAnwdaduunum
wugulumssnwanglowviesdenuly

“Thomas C. Marks. Jr. op. cit .,pp.1175-1176

AR Personel administration of Massachusetts V.Feeney 422 U.S.256 (1979) inguunel
avsnnsnufnwerinuesinsresy magwaaitldlynsliseda nainisafiam (Stewart) Iudiudn
wAvInguneiudngve Ingldiesd1iinsuSulsanuuiiiay (Exceedingly persuasive justification)
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wuuAAwTuiuAMudNRusAUTngUssasRvaesy nain1siudidsn (ustice Ginsberg) 3192
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Uszrvusedguardeny ngrneaziandoussrvudoinmaidends Tnauselevidiumny
Lifusssu lliawenia 3. M3dndumangransiaznsnsgimangmnefimanzauiiie
Pgliidanuinnunsi (Stable) Promdotaanu nguau wazdinn nuuodzFosnmA
deaudeoindimnuildnwingmineifiedentrsiiveu fanligRsssu (Sense of Injustice
) finadonisvensungraneviliifnsudetuludeealiiudeuntas wamananguneen
M1991nuleune (Policy-Making) wagni1siilas (Politics) 19 aarudusiugseninangmane
flun1silesenalinanon1sliluanan1anguune Inszwanan1ang e ndudesdonndos
funquinguanglvsg wazifunamnainnsasundasyosdan yuuesnslivgHayos
malagldndnnisuazussving1u (Principle and Precedent) Watimngvsuleuiy ma
azﬁmﬁuaﬂwwﬁmzi’ﬂuﬁmLﬁaaﬁuﬁm%ﬁugm (Fundamental Right) uazdsay (Polity)
\Aeafuanndungrneuazanntunisiiies

n13ARdwI19UleuIEN198aIn1sUudicial Decision Making) HANINWILAL AR
Srunafufionnaiudndde (Powerful Authoritative Trustworthy)*! wsin1slingnanig

nguungaawanaiulvlulssimnguune wazanuduiusnanguunels nmslimauanis

nsUSusuuiesilusuuunuaunalunadssleviseninane vusiinainisuisuea (Marshal) Tdn1w
sysuanefuseslsullufiiawluaf Kirchberge V. Feenstra 450U.5.455,461(1981) lunslvidntin
Tunsusuugslaeueninainmioudunisligrunvaniiguaasisazantfvesusududuingussasd

ﬁﬁﬂiysua\ﬁg (Important government objective)

“Thomas C. Marks.,Jr. op.cit., p.1180.

MLief H. Carter , Reason in law (4th ed.) (New York: HarperCollins College Publishers,

1994), p.2.
*!bid. , p.10.
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>*Louis fisher ,” judicial credibility”, in The politic of judicial independence: court, politics

and the publics, Bruce Peabody (ed.) ( Baltimore :The John Hopkins university press ,2011), p.227
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