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ABSTRACT

Upon the death of the deceased, his estate will be distributed among his heirs whether
they are statutory heirs or legatees. The deceased’s legitimate child is entitled to an

inheritance.

In the past, a child was considered to be the legitimate child of a deceased father only
if it was conceived from its father’s sperm inside its mother’s womb. Assisted reproductive
technology has progressed, however, and in vitro fertilization (IVF) is now used to help couples
conceive a child. Sometimes the couple provides both the sperm and the eggs, but sometimes
only one spouse is fertile, and thus sperm or eggs are donated by other individuals. As a result,
the child may be genetically related to only one parent. Sometimes the couple also needs a
surrogate mother to carry the embryo or fetus to term. These processes are recognized by
the Protection of Children Born through Assisted Reproductive Technology Act B.E. 2558 (the
Surrogacy Act). Pursuant to the Surrogacy Act, when a surrogate mother gives birth to a child,
that child is the intended parents’ legitimate child. It therefore follows that the child is entitled

to inherit the intended parents’ estate.

However, if the intended parents die before the grandparents, can the child inherit in
their place when the grandparents die? The law of succession in Thailand allows only the
descendants of the deceased to inherit in the place of their ascendants. The law makes a
clear distinction between the rights of a legitimate child as an heir and the rights of a
descendant as an heir. A legitimate child will not be considered a descendant if the child is
not genetically related to his father or mother. For example, if an intended father is infertile,
the couple will fertilize an egg from the mother with sperm from a male donor. The mother

of a child conceived in this manner is the biological mother of that child, and it is her
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descendant. On the other hand, the intended father is not the biological father. Although the
Surrogacy Act considers the child to be the legitimate child of the intended father, the child
is not the descendant of the intended father. As a result, if the intended father dies before
his own father (the grandfather of the child), the child cannot inherit the grandfather’s estate
in the intended father’s place, because the child is not the descendant of the grandfather
and the intended father. The same logic applies to a child who is born from the egg of a

female donor.

Keywords: legitimate child, the Protection of Children Born through Assisted
Reproductive Technology Act B.E. 2558, biological father, descendant of the intended father
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