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ABSTRACT

Although an arbitration is a private mechanism of dispute resolution, its arbitral
award may be reviewed by the state courts. This is because the New York Convention,
Article 5(1)(e) empowers a court of the country in which that ward was made to set aside
an award and also a court of the country in which the award was enforced to refuse
enforcement of an award.

The Thai Arbitration Act, B.E. 2545 (“the Act”), Article 43(6) implements the
New York Convention Article 5(1)(e) by providing that the court may refuse enforcement
if the arbitral award has been set aside by a “competent court” or under the law of the
country where it was made. The Article 40 also empowers a “competent court” to set aside
arbitral award. The term “a competent court” is defined by Article 9 which included the
Central Intellectual Property and International Trade Court (“Central IP&IT Court™).

However, the Central IP&IT Court’s judgements are different on the setting aside
foreign award. On the one hand, the Court said that it has power to set aside foreign award
by Article 43(6) and 40. On the other hand, the Court said that it has no power to set aside
foreign award under the New York Convention. To avoid such problem, it is necessary to

amend the Act, Article 43(6).

Keywords: set aside, foreign award, the Central Intellectual Property and

International Trade Court.
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a

® New York Convention #1651 5(1)(e) Ueyel@371 “Recognition and enforcement
of the award may be refused, at the request of the party against whom it is invoked, only if
that party furnishes to the competent authority where the recognition and enforcement is
sought, proof that: (e) The award has not yet become binding, on the parties, or has been
set aside or suspended by a competent authority of the country in which, or under the law

of which, that award was made.”
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11191 UNCITRAL Model Law on International Commercial Arbitration (1985)* RiLY
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S NNNNYRINBAULUUNINT 35 FatualAn “(2) An arbitral award may be set
aside by the court specified in article 6 only if:
(a) the party making the application furnishes proof that:

(i) a party to the arbitration agreement referred to in article 7 was under some
incapacity; or the said agreement is not 20 UNCITRAL Model Law on International
Commercial Arbitration valid under the law to which the parties have subjected it or, failing
any indication thereon, under the law of this State; or

(ii) the party making the application was not given proper notice of the
appointment of an arbitrator or of the arbitral proceedings or was otherwise unable to present
his case; or

(iii) the award deals with a dispute not contemplated by or not falling within the
terms of the submission to arbitration, or contains decisions on matters beyond the scope of
the submission to arbitration, provided that, if the decisions on matters submitted to
arbitration can be separated from those not so submitted, only that part of the award which
contains decisions on matters not submitted to arbitration may be set aside; or

(iv) the composition of the arbitral tribunal or the arbitral procedure was not in
accordance with the agreement of the parties, unless such agreement was in conflict with a
provision of this Law from which the parties cannot derogate, or, failing such agreement,
was not in accordance with this Law; or

(b) the court finds that:

(i) the subject-matter of the dispute is not capable of settlement by arbitration

under the law of this State; or
(ii) the award is in conflict with the public policy of this State.”
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